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ANSWER TO SECOND AMENDED COMPLAINT FOR DECLARATORY
JUDGMENT AND COUNTERCLAIMS

ANSWER OF DEFENDANTS GARY K. KING AND RON CURRY
TO SECOND AMENDED COMPLAINT FOR DECLARATORY JUDGMENT

COME NOW DEFENDANT GARY K. KING, Attorney General for the State of
New Mexico, by Assistant Attorneys General William S. Keller and Brian Harris, and

DEFENDANT RON CURRY, Secretary of the New Mexico Environment Department,



by Department General Counsel Tracy M. Hughes and Assistant General Counsel Carol
M. Parker, and hereby enter their Answer to Plaintiffs’ Second Amended Complaint.

1. As to the allegations contained in paragraph 1, Defendants admit the same
except with regard to the reference to the “First” Amended Complaint in the last
sentence, which they deny.

2. As to the allegations contained in paragraph 2, Defendants are without
information or knowledge sufficient to form a belief, and, therefore, deny the same.

3. As to the allegations contained in paragraph 3, Defendants admit that Gary
King is the Attorney General of the State of New Mexico, that he has certain powers and
authorities under NMSA 1978, § 8-5-1 et seq., NMSA 1978, § 57-12-1 et seq. and
NMSA 1978, § 57-15-1 et seq. Defendants are without knowledge or information
sufficient to form a belief as to the remaining allegations contained in ¥ 3, and, therefore,
deny the same.

4, As to the allegations contained in paragraph 4, Defendants admit that
Ron Curry is the Secretary of the New Mexico Environment Department and that he has
certain powers and authorities under state law with regard to drinking water, including,
but not limited to, the Environmental Improvement Act, and New Mexico Environment
Department Drinking Water Regulations. Defendant Curry admits that the state laws
cited by Plaintiffs are at issue in this lawsuit; however, Defendant Curry affirmatively
states that other laws may become relevant as litigation proceeds. Defendants deny that
Secretary Curry brings legal actions under the Safe Drinking Water Act, (“SDWA”), 42
U.S.C. § 300f to 300j-26 (2003). Defendants state affirmatively that Secretary Curry,

acting through the New Mexico Environment Department, has primary enforcement



responsibility for public water systems within the State of New Mexico. Defendants are
without knowledge or information sufficient to form a belief as to the remaining
allegations contained in Y 4, and, therefore, deny the same.

5. As to the allegations contained in paragraph 5, Defendants deny that
Plaintiffs have correctly identified the “Association” and affirmatively state that its
correct title is the Highland Meadows Estates Mutual Domestic Water Consumers and
Sewage Works Association (“Association”), that the Association is the successor of an
organization known as the Highland Meadows Estates Water Cooperative Association
(“Cooperative™), and that the Association is a mutual domestic water consumers
association organized pursuant to the New Mexico Sanitary Projects Act, NMSA 1978, §
3-29-1 et seq. Defendants admit that the Association is the owner of a certain water
system, deny it owns any “shared well facilities” conveyed to it by any of the Plaintiffs at
any time, and state affirmatively that what Plaintiffs conveyed was a public water supply
system at the time it was conveyed and that the water system continues to be a public
water supply system today.

6. Without waiving any defenses of sovereign immunity, as to the allegations
contained in paragraph 6, Defendants admit that NMSA 1978, § 44-6-13 provides that the
State of New Mexico or any official thereof may be sued and declaratory judgment
entered when the rights, status or other legal relations of the parties call for a construction
of the constitution of the State of New Mexico, the constitution of the United States, or
any of the laws of the State of New Mexico or the United States, or any statute thereof.
Defendants deny the remaining allegations.

7. As to the allegations contained in paragraph 7, Defendants deny that the



Court has subject matter jurisdiction over Plaintiffs’ claims under the Declaratory
Judgment Act, but admit that venue in Valencia County would be proper if there were
subject matter jurisdiction over those claims.

8. As to the allegations contained in paragraph 8, Defendants admit that
Plaintiffs do not seek monetary damages. Defendants deny that Defendants have
engaged in repeated, ongoing and unlawful violation of rights afforded Plaintiffs by the
United States and New Mexico constitutions. Defendants are without information or
knowledge sufficient to form a belief as to the remaining allegations, and, therefore, deny
the same.

9. As to the allegations contained in paragraph 9, Defendants are without
information or knowledge sufficient to form a belief as to these allegations, and,
therefore, deny the same.

10.  As to the allegations contained in paragraph 10, Defendants deny the
same. Defendants affirmatively state that the entity incorporated on April 13, 1971 is
correctly described in the Counterclaims which follow this Answer at Paragraph 56.

11.  As to the allegations contained in paragraph 11, Defendants are without
information or knowledge sufficient to form a belief as to their veracity, and, therefore,
deny the same.

12.  As to the allegations contained in paragraph 12, Defendants admit that
Major secured exploratory well permits from the Office of the State Engineer for wells
RG-67781, RG-62813, RG-64055, RG-69297 and RG-67783 on the dates reflected on
those well applications filed with the Office of the State Engineer. Defendants are

without information or knowledge sufficient to form a belief as to the allegations



concerning whether Major “secured” a groundwater permit for well RG-28740 and
therefore, deny same. See Defendants’ Counterclaims Y 55-72. Defendants state
affirmatively that Major unlawfully used the five exploratory wells to supply water to
purchasers of his lots in Highland Meadows Estates. See Defendants’ Counterclaims
73-78. Defendants admit that Major installed water system infrastructure that included a
storage tank, chlorinator and pipelines within Highland Meadows Estates. See
Defendants’ Counterclaims 9 113 and Counts I through VI. Based on Plaintiffs’
ambiguous pleading, Defendants are without knowledge or information sufficient to form
a belief as to when Major is alleging he undertook the actions described in this paragraph,
and, therefore, deny the same. Defendants deny the remaining allegations of paragraph
12, including the allegation that Major installed “Shared-well Facilities”, stating
affirmatively that Major installed a public water supply system intended to service lots
within Highland Meadows Estates that were sold by him or his businesses, including
Three Bar Land Co., LLC.

13.  Asto the allegations contained in paragraph 13, Defendants admit that
Major engaged in the sale of land parcels at Highland Meadows Estates, and that he
advertised such sales in newspapers, brochures and at least one sign located on Major’s
property within HME that represented lots were “with water.” Defendants deny that such
activities were undertaken “sporadically.” Defendants are without knowledge or
information sufficient to form as belief as to the remaining allegations, and, therefore,
deny the same.

14, As to the allegations contained in paragraph 14, Defendants admit that

certain shared well agreements exist. Defendants affirmatively state that those



agreements are the best evidence of what they say. Defendants deny that Plaintiffs have
accurately quoted from at least some of those shared well agreements. Defendants are
without knowledge or information sufficient to form a belief as to the remaining
allegations, and, therefore, deny the same. Defendants affirmatively deny that the quoted
statement, if made, would have been adequate, meaningful or fully compliant with the
requirements of state law.

15.  Asto the allegations contained in paragraph 15, Defendants admit that
Major prepared a Property Report that is dated December 5, 2000. Defendants are
without knowledge or information sufficient to form a belief as to when the report was
actually written and therefore deny that it was written on December 5, 2000. Defendants
deny that it was the only Property Report that Major prepared and deny that Major
“issued” a Property Report. Defendants affirmatively deny that the quoted statement
referred to as a “disclosure” was adequate, meaningful or fully compliant with the
requirements of state law. Defendants deny that Major provided the Property Report to all
purchasers prior to closing.

16.  As to the allegations contained in paragraph 16, Defendants deny that the
organization that Plaintiffs have described as the “Cooperative” in paragraph 10 took any
of the actions described in paragraph 16. Defendants admit that the Public Regulation
Commission issued a Certificate as Plaintiffs have alleged but deny that the Certificate
pertained to the Cooperative as Plaintiffs have described it in paragraph 10 of the Second
Amended Complaint. Defendants admit that the language quoted in paragraph 16 of the
Second Amended Complaint is a partial quote from the Association’s Certificate of

Association filed with the Public Regulation Commission. Defendants are without



knowledge or information sufficient to form a belief as to the purpose of the
reorganization, and, therefore, deny the same. Defendants affirmatively state that the only
Cooperative at issue in this case is as described in the Counterclaims which follow this
Answer at Paragraph 80.

17.  Asto the allegations contained in paragraph 17, Defendants are without
knowledge or information sufficient to form a belief as to the following allegations, and
therefore, deny the same: there was an understanding that the community would
effectively manage, repair and maintain the Shared-well Facilities for the benefit of the
community; there was a request to transfer the water system from Major to the
Cooperative that came from the Highland Meadows Estates community; that Major
entered into the Agreement in good faith. Defendants deny that the water system was a
Shared-well Facility as alleged in q 17 and state affirmatively that the Agreement was
void and of no effect.

17(1). As to the referenced Agreement, Defendants state that the Agreement
speaks for itself and deny any characterizations inconsistent with its language.
Defendants admit that the May 31, 2001 Agreement includes the language quoted in
17(1), but deny that the quotation is complete. Defendants affirmatively deny that the
statement quoted in q 17(i) was adequate, meaningful or fully compliant with the
requirements of state law. Defendants deny that the Agreement referenced in § 17(i) was
attached to the Second Amended Complaint as Exhibit A and state affirmatively that the
Agreement was void and of no effect.

17(ii). As to the referenced Agreement, Defendants state that the Agreement

speaks for itself and deny any characterizations inconsistent with its language.



Defendants admit that the May 31, 2001 Agreement includes the language quoted in
17(ii), but deny that the statement is effective to hold harmless or to indemnify Plaintiffs
Major or Major Land and Cattle Company for their wrongdoing. Defendants deny that
the Agreement contained language in bold type as portrayed in the Second Amended
Complaint and state affirmatively that the Agreement was void and of no effect.

17(iii). As to the referenced Agreement, Defendants state that the Agreement
speaks for itself and deny any characterizations inconsistent with its language;
Defendants deny that the Agreement referenced in § 17(iii) was attached to the Second
Amended Complaint as Exhibit A and state affirmatively that the Agreement was void
and of no effect.

17(iv). As to the referenced Agreement, Defendants state that the Agreement
speaks for itself and deny any characterizations inconsistent with its language;
Defendants affirmatively deny that the statement quoted in § 17(iv) was adequate,
meaningful or fully compliant with the requirements of state law. Defendants deny that
the Agreement referenced in § 17(iv) was attached to the Second Amended Complaint as
Exhibit A and state affirmatively that the Agreement was void and of no effect.

Unnumbered Paragraph between § 17(iv) and § 17(a). Defendants deny that
Major transferred anything by the Quitclaim Deed and Bill of Sale, dated August 27,
2001 and state affirmatively that his attempt to do so was void and of no effect;
Defendants deny that Major has had no ownership interest in or responsibility for the
water system facilities at Highland Meadows and state affirmatively that Major continued
to provide water to the Association from at least one well that he had not attempted to

transfer to the Association. Defendants deny that the water system was composed of



Shared-well Facilities. Defendants further state that Major has attempted to influence,
manipulate or control the actions of the Association or the members of its board of
directors to his business advantage since transferring ownership; Defendants deny that
the Agreement, Quitclaim Deed and Bill of Sale referenced in the Unnumbered
Paragraph between § 17(iv) and §17(a) was attached to the Second Amended Complaint
as Exhibit A.

17(a). As to the Association's counterclaim, Defendants state that the
counterclaim speaks for itself and deny any characterizations inconsistent with its
language.

18.  As to the allegations contained in paragraph 18, Defendants deny the
same.

19.  Asto the allegations contained in paragraph 19, Defendants admit that the
New Mexico Unfair Practices Act prohibits unfair or deceptive trade practices, and that §
57-12-8(B) prohibits such practices in the sale of unimproved real estate. Defendants
deny that the definition of “unfair or deceptive trade practice” as stated by Plaintiffs in
the second sentence of § 19 is a complete or accurate statement of the definition of the
term as stated at NMSA 1978, § 57-12-2(D), or that it is the only definitional language in
the UPA applicable to a transaction involving unfair, deceptive or unconscionable
business practices in the course of the sale of unimproved real estate.

20.  As to the allegations contained in paragraph 20, Defendants respond by
noting that the paragraph purports to be a statement or summary of the law and not an

allegation of fact. Defendants are not required to respond to non-factual allegations.



Without waiving the foregoing objection, Defendants admit that § 20 summarizes
and characterizes portions of the definition of false advertising as stated in NMSA 1978,
§ 57-15-2 (1965). Defendants deny that the definition is a complete and accurate
quotation of § 57-15-2, and deny the remaining allegations of § 20.

21.  Asto the allegations contained in paragraph 21, Defendants respond by
noting that the paragraph purports to be a statement or summary of the law and not an
allegation of fact. Defendants are not required to respond to non-factual allegations.

Without waiving the foregoing objection, Defendants deny that the New Mexico
Environment Department enforces the SDWA and deny the final three sentences,
beginning with “[i]t is undisputed....” Defendants admit the remaining allegations of
21.

22.  As to the allegations contained in paragraph 22, Defendants deny same,
and state affirmatively that Secretary Curry ordered the Association to suspend new
connections until it had come into compliance with certain requirements of the Sanitary
Projects Act. Defendants state affirmatively that Major had actual knowledge of the
order to suspend additional connections.

23.  Asto the allegations contained in paragraph 23, Defendants admit that: on
November 16, 2006, Assistant General Counsel for the New Mexico Environment
Department, Drinking Water Bureau, filed a complaint against Major with the Consumer
Protection Division of the New Mexico Attorney General’s Office. Defendants admit
further that the letter of complaint included the following (not an inclusive list of the
Department’s statements in the letter of complaint): that the system that Major conveyed

to the Cooperative in 2001 was substandard and out of compliance with applicable laws
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and regulations; that the water was undrinkable due to bad taste and very high levels of
sulfates, dissolved solids and hardness; that Major admitted in conversation that it was
undrinkable; that Major failed to adequately disclose to purchasers of lots within
Highland Meadows Estates the problems or deficiencies with the water system, water
quality or the fact that wells serving the system may not have been “authorized” by the
State Engineer to divert water; that people bought lots from Major without knowledge of
the water-related problems in Highland Meadows Estates. Defendants admit that the
Department’s letter of complaint raised issues of Major’s failure to adequately disclose
material facts and possible false advertising and violations of the Unfair Practices Act,
depending on all of the facts. Defendants deny that the system was a “shared-well
facility,” and deny all remaining allegations.

24.  As to the allegations contained in paragraph 24, Defendants admit the
same, except that they deny that there was any statement concerning a “pending
investigation.”

24(a). As to the allegations contained in paragraph 24(a), Defendants admit that
they filed counterclaims. Defendants further admit that Counts VII, VIII, XIII and XV
arise from the provision of water service within Highland Meadows Estates before and
after the putative transfer of infrastructure and water rights under the Contracts but deny
that Counterclaim Counts I through VI inclusive arise from the provision of water
service.

25. As to the allegations contained in paragraph 25, Defendants are without

knowledge or information sufficient to form a belief, and, therefore, deny the same.
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26. As to the allegations contained in paragraph 26, Defendants deny that
there is an actual controversy within the meaning of the Declaratory Judgment Act as
framed by Major and over which this Court has subject matter jurisdiction. Defendants
deny further the remaining allegations of § 26 except as framed in Defendants’
Counterclaims.

27.  Asto the allegations contained in paragraph 27, Defendants admit that
they met with the first of Major’s three sets of attorneys in this case without Major being
present on January 25, 2007, that Major and his attorney met in February or March 2007
with Defendant Attorney General directly, and that Defendants King and Curry met with
Major and his second attorney on August 31, 2007, to discuss resolution of the case.
Defendants state affirmatively that following both of the first two meetings Major refused
Defendant Attorney General’s request to stop selling lots until the parties drafted a
mutually acceptable disclosure concerning the water problems at Highland Meadows
Estates. Defendants state affirmatively that Major’s general response to their concerns
was “I didn’t do anything wrong.” Defendants admit that the parties were unable to reach
a resolution. Defendants are without knowledge or information sufficient to form a belief
as to the veracity of the allegation that Major made a good faith attempt to resolve the
issues through negotiations, and, therefore, deny the same.

28.  Asto the allegations contained in paragraph 28, Defendants deny that this
controversy, as framed by the Second Amended Complaint, is ripe for adjudication or
that this Court has subject matter jurisdiction over Plaintiffs’ claims.

29. Defendants reallege the foregoing answers and responses herein.

12



30.  Asto the allegations contained in paragraph 30, Defendants are without
knowledge or information sufficient to form a belief as to the veracity of the allegations,
and, therefore, deny the same.

WHEREFORE, Defendants pray for dismissal with prejudice.

31.  Defendants reallege the foregoing answers and responses herein.

32.  Asto the allegations contained in paragraph 32, Defendants admit that
they have constitutional and statutory duties including but not limited to enforcing state
laws and regulations, avoiding “selective prosecution” of citizens as that term has been
defined by state and federal courts, and acting without interference with citizens’ freedom
to contract as that term has been interpreted by state and federal courts. Defendants deny
all remaining allegations, deny that their actions in terms of Major have been “unfair” or
have constituted unlawful “selective prosecution” as that term has been defined by state
and federal courts, or that they have interfered with Major’s freedom to contract as that
term has been defined by state and federal courts. Defendants state affirmatively that no
constitutional, statutory or regulatory provision allows any person to engage in unfair,
deceptive or unconscionable business practices including, but not limited to, unfair,
deceptive or false advertising or sales practices. Defendants state affirmatively that the
State of New Mexico has a right under federal and state law to require compliance with
laws enacted to protect the safety of the state’s drinking water supply and to require that
water be diverted lawfully in compliance with requirements of the Office of State
Engineer.

33.  Asto the allegations contained in paragraph 33, Defendants deny the

same.

13



34, As to the allegations contained in paragraph 34, Defendants deny the
same.

WHEREFORE, Defendants pray for dismissal with prejudice.

35.  Defendants reallege the foregoing answers and responses herein.

36. Defendants state that § 36 does not assert a claim against the State
Defendants and therefore requires no response on their part. Notwithstanding that
objection, Defendants respond to § 36 as follows: as to the allegations contained in 36,
paragraph 36 asserts a legal conclusion to which Defendants are not required to respond.
As to the referenced Agreement, Defendants state further that the Agreement speaks for
itself and deny any characterizations inconsistent with its language. Defendants further
admit that Counts VII, VIII, XIII and XV of the Counterclaims arise from the provision
of water service. Defendants deny that the Agreement referenced in q 36 is effective to
hold harmless or to indemnify Plaintiff Major or Major Land and Cattle Company for
their wrongdoing; Defendants state affirmatively that the Agreement was void and of no
effect.

WHEREFORE, Defendants pray that the Court find that the Agreement is void
and of no effect, place the infrastructure and water rights described in the Second
Amended Complaint § 12 in a constructive trust with the Association as trustee, deny any
relief to Plaintiffs and dismiss Plaintiffs’ claims with prejudice.

37.  Defendants reallege the foregoing answers and responses herein.

38.  Defendants state that § 38 does not assert a claim against the State
Defendants and therefore requires no response on their part. Notwithstanding that

objection, Defendants respond to § 38 as follows: Paragraph 38 asserts a legal conclusion
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to which Defendants are not required to respond. As to the referenced Contracts,
Defendants state further that the Contracts speak for themselves and deny any
characterizations inconsistent with their language; Defendants deny that the Contracts
referenced in 9 38 are effective to hold harmless or to indemnify Plaintiff Major or Major
Land and Cattle Company for their wrongdoing. Defendants state affirmatively that the
Contracts were void and of no effect.

WHEREFORE, Defendants pray that the Court find that the Contracts are void
and of no effect, place the infrastructure and water rights described in the Second
Amended Complaint q 12 in a constructive trust with the Association as trustee, deny any
relief to Plaintiffs and dismiss Plaintiffs’ claims with prejudice.

39.  Any allegations not responded to specifically in the foregoing paragraphs
are denied.

AFFIRMATIVE DEFENSES

First Affirmative Defense:  The Court lacks subject matter jurisdiction over

Plaintiffs’ Declaratory Judgment Act action against the State Defendants because the
action is barred by the doctrine of sovereign immunity.

Second Affirmative Defense: The Second Amended Complaint for Declaratory

Judgment fails to state a claim upon which relief may be granted.

Third Affirmative Defense: At all times Defendants Attorney General and

Secretary, their employees, attorneys and agents, have been engaged in the lawful
exercise of their statutory and regulatory duties.

Fourth Affirmative Defense: The Second Amended Complaint does not seek a

construction of the constitution of the State of New Mexico, the constitution of the
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United States, or any of the laws of the State of New Mexico or the United States, or any
statute thereof, and, therefore, is not properly before this Court as a declaratory judgment
action.

Fifth Affirmative Defense:  Plaintiffs have no constitutional or statutory right to

act in violation of state laws or regulations, including no right to make material
misrepresentations of fact in the sale of unimproved real estate, no right to violate the
state’s drinking water laws, and no right to illegally divert water.

Sixth Affirmative Defense: Any waiver between Major and any other party

does not bind Defendants or bar them from enforcing the laws and regulations of the state
if Plaintiffs have violated them.

Seventh Affirmative Defense: Any contractual language Major has used

between himself and private parties to attempt to insulate himself from his illegal
activities is void as a matter of public policy.

Eighth Affirmative Defense: Plaintiffs’ claims are barred by the doctrines of

estoppel and unclean hands.

Ninth Affirmative Defense: Major and Major Land and Cattle Co. were persons

not engaged solely in interstate commerce, who owned, operated, leased or controlled
plant, property and facilities for the supplying, storage, distribution, or supplying to or for
the public of water for domestic use. As such, Major and Major Land and Cattle Co. met
the definition of a public utility in NMSA 1978, § 62-3-3.G(3) and their attempt to
convey their plant, property and facilities to the Association was an attempt to convey a
public utility without the prior express approval of the public regulation commission and

was void and of no effect pursuant to NMSA 1978, § 62-6-12.A and B.
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COUNTERCLAIMS FOR ABATEMENT OF A PUBLIC NUISANCE,
FOR ENFORCEMENT OF DRINKING WATER REGULATIONS,
FOR VIOLATIONS OF THE UNFAIR PRACTICES ACT,

FOR FRAUD OR NEGLIGENT MISREPRESENTATION,

FOR CIVIL CONSPIRACY, FOR DECLARATORY JUDGMENT,
FOR RESTITUTION, AND FOR INJUNCTIVE RELIEF

Nature of the Case

Counterclaimants Attorney General Gary K. King and Secretary Ron Curry file
the following Counterclaims seeking remedies and declaratory judgment against
Counterdefendant Major who created an illegal and substandard public water supply
system, dependant on illegally diverted water that is unfit for domestic purposes, and
against all existing Plaintiffs as Counterdefendants and new Counterdefendant AnaBel
Trevifio, who all failed to disclose material facts about the water system, water rights and
water quality to people who bought lots from or through them.

Parties

40.  Counterclaimant Ron Curry (“Secretary Curry”) is the duly appointed
Secretary of the New Mexico Environment Department (“Department” or “NMED”),
established by the Department of the Environment Act. NMSA 1978, § 9-7A-4.

4]1. Counterclaimant Gary K. King (“Attorney General King”) is the duly
elected Attorney General for the State of New Mexico.

42.  The New Mexico Environment Department is the state agency responsible
for environmental management and consumer protection programs, including, but not
limited to, maintaining, developing, and enforcing rules and standards for water supplies.
Environmental Improvement Act (“EIA”), NMSA 1978, § 74-1-7.A(2) (1997).

43.  Highland Meadows Estates Mutual Domestic Water Consumers and

Sewage Works Association (“Mutual Domestic”) is organized under the Sanitary Projects
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Act, NMSA 1978, § 3-29-1 et seq., and manages the water system at issue in this
litigation.

44.  Counterdefendant Malcolm S. Major, Jr. is a real estate developer who
resides in Valencia County, New Mexico.

45, On information and belief, Counterdefendant Malcolm S. Major, Jr. also
uses the names M.S. Major, Buddy Major and Malcolm S. “Buddy” Major or iterations of
those names. Further, on information and belief, he does or has done business as Major
Land Company, Major Land and Cattle Co., and Buddy Major Land and Cattle Co., or
iterations of those names. All of the foregoing will be referred to collectively herein as
“Counterdefendant Major.”

46. Counterdefendant Three Bar Land Co., LLC is a limited liability company
organized under the laws of New Mexico, doing business in Valencia County, New
Mexico. Its registered agent is M.S. Major.

47. On information and belief, Counterdefendant AnaBel Trevifio, a’k/a
AnaBel Peters, is an individual and a real estate licensee who resides in the vicinity of
Highland Meadows in Valencia County.

Jurisdiction
Abatement of a Public Nuisance

48. A civil action to abate a public nuisance may be brought by verified
complaint by a public officer in the name of the state in the district court of the county

where the nuisance is located. NMSA 1978, § 30-8-8.
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Injunctive Relief and Enforcement of Drinking Water Regulations
49.  The EIA authorizes Secretary Curry to bring an action in district court for
violation of any rule or regulation adopted and promulgated under the EIA and to seek
appropriate relief, including injunctive relief. NMSA 1978, § 74-1-10.B(2) (1999).

Violations of the Unfair Practices Act,
Jor Declaratory Judgment and Injunctive Relief

50.  Anaction under the Unfair Practices Act may be brought by the
Attorney General of the State of New Mexico in the county in which the defendant
resides, or has his or her principal place of business, or in which the defendant has used
or is about to use the practice that violates the Act. NMSA 1978, § 57-12-8(A).

51.  The Attorney General brings this action on behalf of the State of New
Mexico for the benefit of the State and of the residents of Highlands Meadows Estates
who have been injured by the acts and omissions of the Counterdefendants. The
Attorney General’s authority for this action is pursuant to NMSA 1978, § 8-5-2(B and J)
(1933) and NMSA 1978, § 57-12-8(B) (1967) of the New Mexico Unfair Practices Act
(“UPA”). Further, Counterclaimant Attorney General has determined that the interest of
the State of New Mexico and the public interest require this action.

52. The unfair or deceptive practices at issue relate to and concern
Counterdefendants’ knowing failure to disclose multiple material problems with water
quality and the water delivery system with respect to their sales of parcels of unimproved

real property located in Highland Meadows.
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Yenue

53.  Highland Meadows Estates and its water system at issue in this action
(“Highland Meadows Water System”) are located approximately 40 miles west of
Albuquerque, just south of I-40, in Valencia County.

54.  Venue is proper in the Thirteenth Judicial District because the cause of
action arose in Valencia County, the real property at issue is located in Valencia County,
the public nuisance is in Valencia County, Counterdefendant Major and
Counterdefendant Trevifio reside in Valencia County, Counterdefendant Three Bar Land
Co., LLC does business in Valencia County, and the business practices at issue occurred

in Valencia County.

Facts Common to All Counts
Counterdefendant Major’s Purported
Acquisition and Declaration of Water Rights

55. On Feb. 2, 1972, a well, referred to as RG-28740, was drilled in the
Highland Meadows area in the SE Y4, SE %, SE % of Section 6, Township 8N, Range
3W.

56. Highland Meadows Water Consumers Association, Inc. (“HMWCA”) was
a non-profit New Mexico corporation whose certificate of incorporation was issued by
the State Corporation Commission on April 13, 1971.

57.  OnMay 25, 1977, HMWCA filed a declaration for twenty-five (25) acre
feet of water rights for RG-28740 at the Office of the State Engineer (“OSE™).

58.  Upon information and belief, the lot on which RG-28740 was drilled is

Lot 11, Block 18, Unit 6 of the Highland Meadows Subdivision (“AG Well Lot™).
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59.  Though HMWCA held title to the AG Well Lot containing well RG-
28740 from 1977 to 1997, according to a statement signed by Plaintiff Major, HMWCA
did nothing during that twenty year period to develop a water system in Highland
Meadows.

60. By 1997, HMWCA was defunct and had paid no property taxes on the AG
Well Lot from at least 1986 forward.

61.  From at least 1986 through 1997, Counterdefendant Major, or persons
associated with him, paid the property taxes on the AG Well Lot, although the AG Well
Lot remained in the name of HMWCA.

62. In 1997, Counterdefendant Major caused an appraisal to be prepared for
the AG Well Lot, which stated that the lot was worth $3,500 as of February 26, 1997, but
the appraisal did not mention the value of any water rights that might be appurtenant to
the AG Well Lot.

63.  Counterdefendant Major, without the authority of HMWCA, purportedly
called a special meeting of the HMWCA shareholders on May 16, 1997 pursuant to a
waiver of notice signed by the alleged directors, who were Counterdefendant Major, his
grandson, Brandon Major, and Ben Smith.

64.  The alleged directors purportedly elected Counterdefendant Major as
President of HMWCA and Brandon Major as Secretary-Treasurer.

65.  Upon information and belief, one or more of these “directors” was not a
member of the HMWCA as prescribed and mandated by the Association’s bylaws, or was
not a duly elected member of the Board, or both. Upon information and belief, Brandon

Major was not born until July 31, 1978; if, as Plaintiff Major has stated, HMWCA did
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nothing from 1977 to 1997 to develop a water system in Highland Meadows, see § 55
above, then HMWCA had been inactive since before Brandon Major was born and he
could not possibly have become a lawful director of HMWCA.

66.  This putative Board then considered and accepted an offer by
Counterdefendant Major to purchase the AG Well Lot, Lot 11, Block 18, Unit 6 of the
Highland Meadows Subdivision from HMWCA for the appraised value of $3,500, paying
no value for any water rights.

67.  On information and belief, Counterdefendant Major knew or believed that
the AG Well Lot included appurtenant water rights, knew or believed that those water
rights had monetary value, and knew or believed that the AG Well Lot was worth
considerably more than $3500 if thé value of twenty-five acre feet of water rights was
included.

68.  On information and belief, Counterdefendant Major manipulated the scope
of the appraisal in order to exclude the value of the water rights and to minimize the cost
of the lot to himself. The foregoing was an act of self-dealing and constituted a breach of
fiduciary duty owed to HMWCA by Counterdefendant Major as an officer.

69.  Counterdefendant Major entered into a purchase agreement with HMWCA
to convey the AG Well Lot to himself for $3,500. The Warranty Deed by which
HMWCA purportedly conveyed the AG Well Lot to Malcolm S. Major, Jr. was signed by
Malcolm S. Major, Jr., President of HMWCA on May 16, 1997 and filed at Valencia
County on Feb. 27, 1998. Three months later, on June 25, 1998, Counterdefendant Major
sought to amend the declaration of water rights for RG-28740 to increase them from

twenty-five to 250 acre feet.
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70.  The bylaws of HMWCA provided that no assets of the corporation would
be distributed to its members upon dissolution, and that all assets would be distributed by
the Board of Directors to a nonprofit fund, foundation or corporation which is organized
and operated exclusively for charitable, educational, religious, and/or scientific purposes.

71.  Instead of donating the $3,500 he had paid HMWCA to charity,
Counterdefendant Major used the $3,500 to cover some of his own expenses in
constructing his Highland Meadows Water System, thereby committing conversion, a
second act of self-dealing and a second breach of fiduciary duty.

72. On July 21, 1999, the New Mexico Public Regulation Commission
cancelled the corporate charter of the HMWCA because the HMWCA had failed to
respond to the Commission’s notice of failure to file Corporate Reports which had been
mailed to HMWCA on May 25, 1998.

Counterdefendant Major’s Acquisitions of Additional Wells

73.  The foregoing allegations are realleged herein by reference.

74. Between the dates of February 20, 1996 and March 10, 1998,
Counterdefendant Major applied for and received exploratory permits from the Office of
the State Engineer to drill wells RG-64055 (aka “Mills Well”), RG-67781 (aka “Dump
Well”), RG-67783 (aka “Brandon Well””), RG-69297 (aka “Luke Well”), and RG-62813
(aka “Jersey Well”). These permits were subject to a condition prohibiting diversion of
water until a permit was issued. No such permit was ever issued.

75. Counterdefendant Major used exploratory wells that were not permitted to
divert water to create the Highland Meadows Water System and provide water to

residents of Highland Meadows.
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76. By April 2000, Counterdefendant Major had begun a process to transfer
the Highland Meadows Water System to the persons served by it, and threatened those
persons with termination of water service if they failed to cooperate with the transfer.

77.  In December 2000, Counterdefendant Major informed residents of
Highland Meadows that getting his additional exploratory wells made supplemental
points of diversion would be the first step in transferring his water system and that he
would pay all legal expenses necessary to complete such an application to the State
Engineer.

78.  Counterdefendant Major never filed an application to make the above five
exploratory wells supplemental points of diversion for RG-28740 and Counterdefendant
Major conveyed the Highland Meadows Water System with wells that were diverting
water illegally.

The Creation of the Mutual Domestic and
Its Management of the Highland Meadows Water System

79.  The foregoing allegations are realleged herein by reference.

80.  On April 20, 2000, Counterdefendant Major, his daughter Gail Major,
Counterdefendant AnaBel Peters and two other persons formed the Highland Meadows
Estates Water Cooperative (“Cooperative”).

81.  Despite having created the Cooperative on April 20, 2000, on at least four
occasions after April 20, 2000 and before May 31, 2001, Counterdefendants Major or
Three Bar Land Company conveyed Highland Meadows lots to purchasers with language
in the respective real estate contracts that provided, “Purchasers agree to become
members of a water co-op that will provide water service to the subject property at the

time the water co-op is created. Creation of the co-op will relieve the Seller of any
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further obligation to provide water service,” or language substantially similar. See, e.g.,
Real Estate Contract from Three Bar Land Co. to Albert Daniel Gutierrez and Rachel
Gutierrez, Nov. 1, 2000, Valencia County, Bk 329, Pg 9706 [emphasis added]. Exhibit A
atl.

82. On or about May 31, 2001, Counterdefendant M.S. Major, Jr., d/b/a Major
Land & Cattle Co., and Counterdefendant M.S. Major, Jr. individually entered into an
Agreement for the Transfer of Water Rights and Infrastructure (“Transfer Agreement”) to
the Cooperative, Exhibit B, for which Counterdefendant Major received consideration,
id. at 1.

83.  The Transfer Agreement provided that Counterdefendant Major’s
conveyance of water rights and infrastructure to the Cooperative was for the purpose of
enabling the Cooperative to begin to provide water service to Highland Meadows
residents to which Counterdefendant Major had previously provided service. Exhibit B at
1.

84.  The Transfer Agreement purported to indemnify Counterdefendant Major
and Major Land & Cattle Co. from “...any and all claims arising from the transfer of the
water rights and infrastructure, the grant of access easements pursuant to this Agreement,
and the provision of water service...” whether those claims arose prior to the Transfer
Agreement or afterwards. Exhibit B at 4.

85.  The Transfer Agreement was signed on behalf of the Cooperative by
Counterdefendant Major as President, by his daughter, Gail M. Major, by

Counterdefendant Anabel Trevifio, and one other person. Exhibit B at 4.

25



86. At the time Counterdefendant Major signed the Transfer Agreement on
behalf of the Cooperative, Counterdefendant Major knew that the Cooperative was going
to convert to a mutual domestic, a local public body. Second Amended Complaint § 16.
A local public body cannot constitutionally indemnify. See N.M. Const. Art. IX, § 12.
Thus, Counterdefendant Major’s agreement as President of the Cooperative to indemnify
himself personally, despite his knowledge of the Cooperative planned conversion to a
mutual domestic, violated the New Mexico Constitution, was a third act of self-dealing,
and a third breach of his fiduciary duty and Major’s indemnification provision is void as
a matter of law.

87. On July 13, 2001, residents of the Highland Meadows Estates area formed
a mutual domestic association called the Highland Meadows Estates Mutual Domestic
Water Consumers and Sewage Works Association (hereafter the “Mutual Domestic”)
pursuant to the Sanitary Projects Act, NMSA § 3-29-1 et seq. The Mutual Domestic is
legally unrelated to the similarly named non-profit corporation Highland Meadows Water
Consumers Association, Inc. discussed earlier. The Mutual Domestic is managing the
Highland Meadows Water System as of the date of this action.

88.  Inits initial filing with the Public Regulation Commission, the Mutual
Domestic listed sixteen members; however, on information and belief, Counterdefendant
Major’s existing Highland Meadows Water System was serving more than thirty
households at the time he conveyed it to the Mutual Domestic.

89. On August 27, 2001, Counterdefendants M.S. Major, Jr. and M.S. Major,
Jr., dba Major Land and Cattle Company, executed a Quitclaim Deed and Bill of Sale that

purported to convey to the Mutual Domestic water rights allegedly appurtenant to RG-
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28740, RG-67781, RG-62813, RG-64055, RG-69297, and RG-67783, associated water
infrastructure and pipelines used for purposes of supplying water to the members of the
Mutual Domestic.

90.  Counterdefendants M.S. Major, Jr. and M.S. Major, Jr., dba Major Land
and Cattle Company knew or should have known that no water rights were appurtenant to
RG-67781, RG-62813, RG-64055, RG-69297, and RG-67783 and that these wells were
diverting water illegally.

91.  The Department’s Drinking Water Bureau, which regulates public water
supply systems, did not learn about the existence of this Highland Meadows Water
System until two years later, on August 13, 2003.

92. By constructing a substandard public water supply system without
compliance with relevant codes and without the prior approval of the Department,
Counterdefendant Major created substantial risk to public health and violated New
Mexico law.

93. At the time the Department discovered the Highland Meadows Water
System at issue in this case, the Mutual Domestic was committing a series of drinking
water regulatory violations and, on information and belief, had been doing so since it had
taken over the water system from Counterdefendant Major.

94.  The Department issued several administrative enforcement orders (April
4,2005; August 3, August 31, and September 11, 2006) to the Mutual Domestic, which
culminated in a Settlement Agreement between the Board of the Mutual Domestic and

the Department on October 20, 2006).
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95.  One component of that administrative enforcement effort, in effect since
September 11, 2006, was to bar new connections to the Highland Meadows Water
System until the Mutual Domestic met certain requirements (“Order Suspending New
Connections™).

96.  All Counterdefendants learned about the Order Suspending New
Connections at a public meeting held by the Department at Highland Meadows on

September 10, 2006 or at a subsequent meeting held on November 12, 2006 or both.

The Water Quality at Highland Meadows

97.  The foregoing allegations are realleged herein by reference.

98.  Samples taken by the Department on January 19, 2007, from the three
wells that were operating on the Highland Meadows Water System, showed hardness
levels from 887 mg/L to 1300 mg/L calcium carbonate, sulfate concentrations ranging
from 1480 to 1790 mg/L, sodium concentrations ranging from 753 to 1180 mg/L and
concentrations of total dissolved solids ranging from 3590 to 4200 mg/L.

99. At these concentrations sulfate and sodium produce serious human health
effects including diarrhea, dehydration and high blood pressure, and cause an
objectionable taste in water.

100. The New Mexico Department of Health evaluated the water quality at
Highland Meadows and advised residents that the water should not be used for drinking
water in vulnerable populations including infants, children, elderly, and people with

hypertension and kidney disease.
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Counterdefendants Major and Three Bar Land Co., LLC’s Misleading Statements

101. The foregoing allegations are realleged herein by reference.

102.  Upon information and belief, Counterdefendant Major, or
Counterdefendant Three Bar Land Co., or both, prepared and provided to some buyers of
unimproved lots within Highland Meadows a “Property Report” dated December 5, 2000
that describes the water at Highland Meadows as follows: “On previously drilled wells
the water is hard and is usually not used for drinking.” Exhibit C at p.3 (unnumbered p.
14 in original).

103.  This statement in the Property Report is misleading and deceptive in a
material way because it fails to accurately disclose the problems with water quality, with
the illegal diversion of water, and with the water delivery system as set forth in these
Counterclaims. Further, Counterdefendants Major and Three Bar Land Co. knew or
should have known of the problems and knew or should have known that the statement
did not disclose the problems to persons reading the statement in such a way as to
reasonably inform them of those problems.

Counterdefendant Major’s
Creation of a Substandard Public Water System
Which Violated the New Mexico Drinking Water Regulations

104. The foregoing allegations are realleged herein by reference.

105. The Environmental Improvement Act authorizes the Environmental
Improvement Board (the “EIB”) to adopt regulations that are necessary to protect human

health and the environment, including those for water supplies. NMSA 1978, § 74-1-

8.A(2).

29



106. The EIB has promulgated New Mexico Drinking Water Regulations
(Regulations), presently codified as 20.7.10 NMAC.

107. The Regulations applicable to Counterdefendant Major’s creation of the
Highland Meadows Water System became effective January 1, 1995, and were amended
December 15, 1999. 20 NMAC 7.1 (1995, and as amended 1999).

108. From January 1, 1995 through December 4, 2002, the New Mexico
Drinking Water Regulations defined a “public water supply system” in part as, “a system
for the provision to the public of piped water for human consumption if such system has
at least fifteen service connections or regularly services at least twenty-five individuals at
least sixty days out of the year.” 20 NMAC 7.1.103.BA.

109. In contrast, the Regulations defined a “private water supply system” as
one which provides piped water for human consumption to fewer than fifteen service
connections or to fewer than twenty-five individuals at least 60 days out of the year. 20
NMAC 7.1.103.AZ.

110. Water for “human consumption” includes water used for drinking,
bathing, showering, cooking, dishwashing and maintaining oral hygiene.

111. The Regulations imposed particular requirements on persons constructing
public water supply systems. These Construction Requirements included, inter alia (1)
seeking the Department’s prior approval before constructing a new public water supply
system or modifying an existing one, id. at 502.A, (2) submitting plans and specifications
for Department approval, id. at 502.D, and (3) notifying the Department at the inception

of construction, id. at 502.K. The Regulations authorized the Department to deny
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approval of a public water supply system which would have insufficient protection from
contamination. Id. at 502.F.

112. Because the Regulations required notification to the Department before
construction began, 20 NMAC 7.1.502.K, a developer was required to determine, each
time before beginning construction, whether he planned to construct a public or a private
water supply system.

113.  Upon information and belief, Counterdefendant Major planned to
construct a public water supply system with fifteen or more service connections that
would serve piped water for human consumption to twenty-five or more persons at least
sixty days of the year, as demonstrated by his following acts:

a. In 1997, Counterdefendant Major purchased a large amount of pipe
to construct the Highland Meadows water system when almost no persons had yet
purchased property there and therefore, the locations of the residences were as yet
unknown. This practice is typical of a developer planning a public water supply
system but would be atypical of a developer planning a private water supply
system or shared wells;

b. On June 25, 1998, Counterdefendant Major sought to amend the
declaration of water rights filed for well RG-28740 to increase the declared water
rights from 25 to 250 acre feet, signing a sworn declaration that the water would
be used for “multi-domestic, sanitary, recreation and all related purposes involved
in multi-tract housing and community development.” Two-hundred and fifty acre
feet of water rights for “multi-tract housing” would provide water to many more

than fifteen service connections or twenty-five people; in contrast, twenty-five
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acre feet would have been more than sufficient for a private water system. No
water rights at all would have been needed for a typical shared well system, let
alone two-hundred and fifty acre feet.

C. In 1998, Counterdefendant Major acquired a 30,000 gallon storage
tank, an improvement which provided sufficient storage capacity to supply
drinking water to sixty households and which would not generally be needed for a
private water system or shared wells.

d. By November 1999, Counterdefendant Major had begun to provide
water to Highland Meadows residents by connecting homes via pipelines to his
30,000 gallon storage tank, which was connected to at least three different
wells-—a pattern consistent with a public water supply system but inconsistent
with a private water supply system or shared wells.

e. By February 14, 2000, Counterdefendant Major had agreed to
provide water service from well RG-28740 with its 250 acre feet of declared
water rights to nine lots or more and had connected that well to more than four
miles of pipelines linking homes in three different sections of Highland Meadows
Estates subdivision—a layout consistent with a public water supply system but
inconsistent with a private water system or shared wells. (One section is 640
acres.)

f. Counterdefendant Major’s four or more miles of pipelines were
installed along the main streets or along miles of utility easements in the Highland

Meadows Estates Subdivision, traversing in the front or the back of hundreds of
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lots—a pattern typical of public water supply systems but inconsistent with

construction of a private water supply system or shared wells.

g. Of those hundreds of lots, many were owned by Counterdefendant
Major and he was actively advertising those lots for sale “with water” or words to
that effect.

h. By May 31, 2001, Counterdefendant Major had expended
approximately $170,000 in constructing a water system in Highland Meadows
Estates which consisted of several wells connected to pipelines which in turn were
connected to Counterdefendant Major’s 30,000 gallon storage tank; that water
system was providing water for human consumption to fifteen or more service
connections or twenty-five or more persons at least sixty days of the year and thus
constituted a public water supply system before Counterdefendant Major
conveyed it to the Mutual Domestic.

114,  During the period from 1997 to May 31, 2001, Counterdefendant Major
was the owner of the Highland Meadows Water System and was responsible for its
compliance with the drinking water laws and regulations.

COUNTI
Counterdefendant Major’s Failure to Seek Department Approval
before Constructing a Public Water Supply System

115. The foregoing allegations are realleged herein by reference.

116. From January 1, 1995 through December 4, 2002, those who wished to
construct a new public water supply system were required to seek the Department’s prior
approval in writing by filing an application with the Department’s Drinking Water

Bureau. 20 NMAC 7.1.502.A.
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117. Counterdefendant Major violated 20 NMAC 7.1.502.A because
Counterdefendant Major failed to seek and receive written Department approval before
constructing the Highland Meadows Water System which was a new public water supply
system.

COUNT 11
Counterdefendant Major’s Failure to Submit
Application and Plans Prepared by a Professional Engineer

118. The foregoing allegations are realleged herein by reference.

119. At all relevant times, any person seeking approval from the Department
for a new public water supply system was required to submit a written application
containing plans and specifications for the project and prepared under the direct
supervision of and sealed by a professional engineer registered in the State of New
Mexico. 20 NMAC 7.1.502.D (1995, as amended 1999).

120.  The distribution system in the Highland Meadows Water System contains
1.25 inch to 1.5 inch polyethylene pipe serving isolated households spread over several
square miles.

121.  This size pipe is grossly undersized for the distances and number of
households served, violating 20 NMAC 7.1.502.D; see Environmental Improvement
Division, Guidelines for Water Supply Systems and Treatment Works in New Mexico 39
(Jul. 1, 1987) [hereinafter “EID 1987 Guidelines™] at 37 (requiring a minimum diameter
of two inches for water mains and distribution systems capable of delivering certain
minimum pressures).

122. Based on such deficiencies, Counterdefendant Major did not have plans

and specifications prepared under the direct supervision of and sealed by a professional
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engineer registered in New Mexico, and Counterdefendant Major failed to submit any
such plans to the Department.

123. Counterdefendant Major violated 20 NMAC 7.1.502.D because
Counterdefendant Major failed to submit such a written application containing plans and
specifications with the required seal of a professional engineer to the Department prior to
constructing the Highland Meadows Water System, which was expected to be a new
public water supply system.

COUNT 111
Counterdefendant Major’s Construction of a Public Water Supply System with
Insufficient Protection from Contamination

124. The foregoing allegations are realleged herein by reference.

125. The Department was authorized to deny any application for approval of
construction of a public water system if any provisions of Subpart II of the Regulations
would not be met. 20 NMAC 7.1.502.F.

126. Subpart II of the Regulations required, among other things, that all public
water systems be constructed in such a way as to protect the supply from contamination,
20 NMAC 7.1.208.D, and barred unprotected cross-connections or other piping
arrangements whereby unsafe substances could enter a public water supply. 20 NMAC
7.1.208.1

127. Counterdefendant Major violated 20 NMAC 7.1.208.D and I because
Counterdefendant Major constructed a new public water supply system in such a way that
it was not adequately protected from contamination, and contained unprotected cross-

connections and unsafe piping arrangements.
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128.  Counterdefendant Major violated 20 NMAC 7.1.502 D and F which
authorizes the denial by the Environment Department of an application to construct a
public water system if the system was not constructed in accordance with guidelines in
Subpart XII or if contaminant standards will not be met. The Department would have
denied an application to construct the Highland Meadows Water System in the manner in
which Counterdefendant Major constructed it because, upon information and belief, the
System contained, at a minimum, the following deficiencies:

a. Some pipes ran above ground, others were only buried a few
inches below the surface, and appurtenances were above ground with minimal
protection from winter weather. Pipes that freeze due to cold weather expose the
public water supply to contamination. See EID 1987 Guidelines (requiring water
mains to be buried at a sufficient depth to prevent freezing and a minimum of
thirty-six inches).

b. The system contained potential sources of contamination including
(1) cross-connections between cattle troughs and the Highland Meadows Water
System and (2) cross-connections between private wells and the Highland
Meadows Water System. See 20 NMAC 7.1.208.1.

c. One well (RG-67781) was located too close (135 feet) to an old
dump site, and another well (RG-64055) was located too close (150°) to a septic
tank drain field. See 20 NMAC 7.1.109.C and EID 1987 Guidelines at 5
(requiring wells for public water supplies to be at least 200 feet from any potential

source of contamination).
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d. Well casings terminated less than 18 inches from grade. See EID
1987 Guidelines at 7 (requiring well casings to extend a minimum of 18 inches
above final ground surface).

e. The storage tank lacked an adequate foundation and was in danger
of structural failure from repeated overflows and lack of an adequate overflow
pipe. See EID 1987 Guidelines at 33, overflows.

f. The storage tank had been previously used for another purpose and
had not been reconditioned and coated as required. See 20 NMAC 7.1.208.J; and
see EID 1987 Guidelines at 32 (previously used tanks).

g. Some of the pipe used to construct the system had been previously
used or was not certified for drinking water use or both. See 20 NMAC 7.1.208 K
and see EID 1987 Guidelines at 37 (piping for distribution systems).

COUNT 1V
Counterdefendant Major’s Construction of a
Public Water Supply System Lacking Sanitary Seals

129. The foregoing allegations are realleged herein by reference.

130. At all relevant times the Regulations required that all wells have sanitary
seals and that all openings be sealed or screened to prevent entry by vermin, 20 NMAC
7.1.208.E.

131.  Counterdefendant Major violated 20 NMAC 7.1.208.E because five of the
six wells on Counterdefendant Major’s Highland Meadows Water System lacked the

necessary components to form a sufficient sanitary seal and none of the wells had

concrete pads.
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COUNT V
Counterdefendant Major’s Failure to Submit
Record Plans and Specifications and Certificate of Completion

132. The foregoing allegations are realleged herein by reference.

133.  Atall relevant times the Regulations required that public water supply
systems be constructed in accordance with the approved plans and specifications and that
a copy of the record plans and certification of completion be submitted to the Department
within 90 days after completion. 20 NMAC 7.1.502.J.

134. Counterdefendant Major violated 20 NMAC 7.1.502.J because
Counterdefendant Major failed to construct the Highland Meadows Water System in
accordance with plans approved by the Department and Counterdefendant Major failed to
submit copies of the record plans and certification of completion to the Department.

COUNT VI
Counterdefendant Major’s Failure to Provide Notification
to the Department of Initiation of Construction

135. The foregoing allegations are realleged herein by reference.

136. At all relevant times the Regulations required that the applicant notify the
Department upon initiation of construction of a new public water supply system and gave
the Department the authority to inspect the system during construction and upon
completion. 20 NMAC 7.1.502.K.

137. Counterdefendant Major violated 20 NMAC 7.1.502.K because

Counterdefendant Major failed to notify the Department when construction of the

Highland Meadows Water System was initiated.
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COUNT VII
Counterdefendant Major’s Creation of a Public Nuisance
(NMSA 1978, § 30-8-1 et seq.)

138. The foregoing allegations are realleged herein by reference.

139. A public nuisance consists of knowingly creating, performing or
maintaining anything affecting any number of citizens without lawful authority which is
injurious to public health, safety, morals or welfare. NMSA 1978, § 30-8-1.

140. A civil action to abate a public nuisance may be brought by verified
complaint in the name of the state by any public officer, in the district court of the county
where the public nuisance exists, against any person, corporation or association of
persons who create, perform or maintain a public nuisance. NMSA 1978, § 30-8-8.B.

141. Counterdefendant Major knowingly created a public nuisance by
unlawfully creating the substandard Highland Meadows Water System in violation of the
drinking water regulations, and Counterdefendant Major endangered the public health,
safety and welfare by exposing citizens to its use.

142. Counterdefendant Major knowingly created the Highland Meadows Water
System.

143. Counterdefendant Major knew that the size of the pipeline he was using to
construct the Highland Meadows Water System would not provide adequate pressure for
the lengths of pipeline he was installing.

144. Counterdefendant Major knew that the water that would be provided by
the Highland Meadows Water System required reverse osmosis treatment to make it

drinkable and to prevent it from corroding plumbing fixtures.

39



145. Counterdefendant Major knew that the wells he connected to the Highland
Meadows Water System were diverting water illegally.

146. Counterdefendant Major acted unlawfully in creating the Highland
Meadows Water System and in failing to disclose material information about it to
purchasers, and injured the public health, safety and welfare in the following ways:

a. The Highland Meadows Water System’s construction in violation
of the Department’s drinking water regulations, which were implemented to
protect public health, is injurious to the public health, safety and welfare;

b. Counterdefendant Major diverted water from wells for the
Highland Meadows Water System in violation of the State Engineer permits for
those wells;

c. Counterdefendant Major sold property to purchasers in Highland
Meadows through material misrepresentations, without disclosure of the defects
in the construction of the system, without disclosure of the illegal water use and
without adequate disclosure that the water quality was unfit for domestic
purposes, all in violation of the Unfair Trade Practices Act. Violations of statutes
intended to protect consumers from unfair trade practices is injurious to the public
health, safety and welfare.

147. Counterdefendant Major’s actions were willful or reckless.

COUNT VIII
Counterdefendant Major’s Creation of a Public Nuisance
(Common Law)

148. The foregoing allegations are realleged herein by reference.
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149.  An activity conducted or maintained contrary to law may be a public
nuisance when the activity unreasonably interferes with a right common to the general
public.

150. The public has a right to public water supply systems that are constructed
and operated under the supervision of the Department and in compliance with New
Mexico law.

151. The public has a right to fair trade practices.

152. The public has a right to public water supply systems that are legally
authorized to divert groundwater in compliance with the requirements of the Office of the
State Engineer.

153. Counterdefendant Major’s creation of a substandard public water supply
system, misleading statements, unfair trade practices and illegal diversions of water
interfered with these rights and compromised the public health, safety, welfare and
convenience.

154. Counterdefendant Major created a common law public nuisance by
interfering with rights held by the public that affected the entire community of people
served by the water system at Highland Meadows.

155. Counterdefendant Major’s actions were willful or reckless.

COUNT IX
Violation of Unfair Practices Act - 1

156.  All of the foregoing allegations are realleged herein by reference.

157. At all relevant times all Counterdefendants have been engaged in trade or

commerce in New Mexico within the meaning of NMSA 1978, § 57-12-2(C) (1967).
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Upon information and belief, although Counterdefendant Malcolm S. Major, Jr., has
other business interests, including cattle, an important component of his business has
been the sale of unimproved real estate within the Highland Meadows Estates
subdivision.

158. At all relevant times all Counterdefendants had actual knowledge of many
of the problems with the water quality within the Highland Meadows Estates subdivision
as described in the preceding paragraphs, of the inadequacy of the water system, of the
fact that all but one of the wells at issue in this litigation were permitted for exploration
only and not for the pumping and distribution of water to domestic users, and, upon
information and belief, of the water system’s noncompliance with applicable codes and
regulations, and of those matters alleged in the preceding paragraphs of these
Counterclaims.

159. For at least ten years, Counterdefendants have been engaged in the sale of
unimproved land located within Highland Meadows Estates that Counterdefendant Major
owns or has owned. Counterdefendant Major, personally and as the sales agent for his
limited liability company, Three Bar Land Co., LLC, has negotiated sales directly.
Counterdefendant Major has also negotiated sales on a routine and regular basis through
Counterdefendant AnaBel Trevifio (f/k/a AnaBel Peters), a real estate licensee (license
no. 37374). Before she became a licensed real estate professional on November 30,
2000, Counterdefendant Trevifio was an employee or agent or associate of
Counterdefendant Major engaged in the sale of Highland Meadows Estates subdivision

lots.
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160. In the Property Report referenced previously in these Counterclaims,
Counterdefendant Three Bar Land Co., LLC, is identified as the owner of the
subdivision, consisting (at the time of the date of the Report) of 394 lots and of
approximately 673 acres as of December 5, 2000. Counterdefendant M.S. Major, Jr., is
identified as “the person responsible for sales of this subdivision.” Exhibit C at p. 2.

161. Counterdefendants routinely and regularly have advertised lots in
Highland Meadows for sale in the classified ad section of the Albuquerque Journal
variously as follows: “w/utils.” (e.g., June 1, 1998); “w/utilities” (e.g., August 2, 1998);
“w/shared water well & electric” (e.g., October 3, 1998); “w/water/elec.”

(e.g., March __ ,2001); “Gorgeous country oasis” (July 14 and 15, 2001). In addition,
Counterdefendant Major erected and maintained a billboard on the property that
advertised lots for sale “With Water * Electric...Land Home Packages.”

162. Counterdefendants, routinely and as a matter of their regular course of
business, made oral representations to prospective buyers that many or most of the lots
came “with water,” or that the lots can connect to the community water system, or that
there are shared wells.

163. Unless asked a specific or direct question, Counterdefendant Major and
his agents or employees or partners or associates, including but not limited to,
Counterdefendant Trevifio, routinely and as a matter of their regular course of business
have not and still do not disclose to prospective buyers the problems with the quality of
water or with the water system as set forth in these Counterclaims, including the fact that
the Environment Department has issued an Order prohibiting new connections to the

water system. As a direct and proximate result of Counterdefendants’ failure to disclose
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these problems, some consumers bought lots without knowledge of material information.
Some of these consumers would not have bought lots in Highland Meadows Estates if
they had been provided accurate and complete information concerning water quality and
the water system. In addition, some consumers have incurred costs and expenses in
dealing with the water problems, including, but not limited to, buying various water
treatment systems (e.g., reverse osmosis systems) and replacing appliances (especially
water heaters) and fixtures at an accelerated rate. In addition, some people have suffered
health problems that they attribute to the bad water.

164. By letter dated November 16, 2006, Counterclaimant New Mexico
Attorney General (then Patricia A. Madrid) informed Counterdefendant Major that she
had received a complaint from the New Mexico Environment Department about
Counterdefendant Major’s advertising lots for sale “with water,” without meaningful
disclosure of the problems at issue in this litigation. Exhibit D attached hereto and
incorporated herein by reference.

165. Following his receipt of the letter, Counterdefendant Major painted over
“water” on his billboard, but continued not to make oral or written disclosures of
problems, and continued to make affirmative oral representations to prospective buyers
that many or most of the lots came with water or had ready access to the water system.

166. On January 25, 2007, Counterclaimants met with Counterdefendant
Major’s attorneys and discussed the problems at issue in this litigation, including, but not
limited to, issues regarding false or misleading advertising and the failure to make
meaningful disclosures. Counterclaimant Attorney General requested that

Counterdefendant Major stop selling lots until the parties drafted a mutually acceptable
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disclosure statement to be given to prospective buyers regarding the problems with water
quality and the water system. On January 29, 2007, Counterdefendant Major’s attorneys
told Counterclaimant Attorney General that Counterdefendant Major would not agree to
stop selling sell lots until a disclosure was drafted. In a subsequent meeting with
Attorney General King, Counterdefendant Major personally made the same statement
directly to the Attorney General.

167. In April 2007, Counterdefendant Major personally showed and negotiated
the sale of a lot to Ofelio Gallardo-Gonzales and Nadia Gutierrez-Najera, husband and
wife (hereafter “the Gallardos”). The buyers speak only a few words of English and
Counterdefendant Major appeared to the Gallardos to speak only a few words of Spanish.
Some of the communications for the transaction were done by the buyers’ ten year old
son.

a. Counterdefendant Major affirmatively represented to the Gallardos
that the lot came with water, electricity and telephone. Counterdefendant Major
told Mr. Gallardo that all he had to do to connect to the water system was to call
the Mutual Domestic, and he gave him a name and telephone number to call for
that purpose.

b. All of the transaction documents were in English, which neither of
the Gallardos read. Counterdefendant Trevifio, who, upon information and belief,
is conversant or fluent in Spanish, prepared the real estate contract and other
documents, all of which were in English. She translated the financial terms of the
purchase, but did not translate all of the substantive and material contract

provisions, including but not limited to, a handwritten statement on page 2 of the
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purchase agreement that “Seller is not guaranteeing or implying that he can
provide water service.” Exhibit E. Based on Counterdefendants’ affirmative
representations and failure to disclose problems with the water system or water
quality (including the Environment Department’s administrative order prohibiting
new connections), the Gallardos thought that they would be able to connect to the
water system and have good, reliable water fit for domestic purposes.

c. Counterdefendants wrote on the contract that “Buyer must contact
the Highland Meadows Water Co-op for water service.” Both Counterdefendant
Major and Counterdefendant Trevifio had attended one or more public meetings
with representatives of the Department, including, but not limited to, a meeting
held September 10, 2006, at which the Department discussed its administrative
order prohibiting new connections to the water system. In spite of their actual
knowledge of this information, Counterdefendants did not disclose to the
Gallardos that they could not connect, and through the above-quoted statement in
the Real Estate Contract, affirmatively represented, directly or by implication, that
he could so connect. Further, Counterdefendant Major or Trevifio gave Mr.
Gallardo the name and telephone number of the Mutual Domestic’s treasurer,
telling him that she was the person to call to arrange to connect to the water
system.

d. Counterdefendant Trevifio gave the Gallardos a copy of the
December 5, 2000, Property Report, but did not translate it or explain its material
and substantive terms to them, even though the following language is on the front

page, in large print: “Read This Property Report Before Signing Anything.”
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Specifically, Counterdefendant Trevifio did not translate the statement on
unnumbered page 14 of the Property Report that states: “On previously drilled
wells the water is hard and is usually not used for drinking.” Attached hereto as
Exhibit C at p. 3 (unnumbered page 14 in original).

e. Upon information and belief, Counterdefendant Trevifio has at
least ten years’ experience selling lots in Highland Meadows, lives in the area,
and is, upon information and belief, the exclusive real estate professional working
with or for Counterdefendants on subdivision lot sales. Counterdefendant
Trevifio represents herself as “the Highland Meadows expert.” In the alternative,
she is Counterdefendant Major’s primary real estate professional. At all relevant
times, Counterdefendant Trevifio has had actual knowledge of the problems with
water quality and the water system at issue in this lawsuit.

f. Counterdefendant Trevifio, as Counterdefendant Major’s agent
with actual, apparent or implied authority, failed to make oral or written
disclosures to the Gallardos in the language in which the transaction was
conducted of any of the problems at issue in this lawsuit.

g. As a direct and proximate result of the affirmative representations
of Counterdefendants, and as a direct and proximate result of their nondisclosures,
the Gallardos agreed to pay $22,000 for the lot, with $5,000 down. The balance
was financed by Counterdefendant Three Bar Land Co. at 8% interest per year,
for seven years.

h. After failing to reach the Mutual Domestic contact person whose

name he had been given by Counterdefendant Major or Trevifio, Mr. Gallardo
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made his own connection to the water system. Upon receiving a complaint, the
Environment Department met with Mr. Gallardo and told him that he would have
to disconnect from the Highland Meadows Water System. Further, the Gallardos
found that the water was undrinkable, that it left a residue on their skins that
caused all of the family to get rashes, and it started to build up minerals on the
faucets.

i. Based on the representations and nondisclosures of
Counterdefendants, the Gallardos bought a used mobile home for $4,500, moved
it onto the lot for an additional $500, and incurred additional expenses in making
improvements to it and to the lot, including fencing.

j. The Gallardos would not have bought the lot if they had known
about the problems with water quality and with the water system.

168. At all relevant times, including but not limited to during the course of the

sale to the Gallardos, Counterdefendants knowingly make and have made false or

misleading representations (both affirmatively and by omissions) to buyers of

unimproved real property located in Highland Meadows Estates in the regular course of

their business that tend to, may or do deceive or mislead persons, in violation of NMSA

1978, § 57-12-2(D) and 8(B), including, but not limited to:

a. by representing that the land has characteristics or benefits that it
does not have, in violation of § 57-12-2(D)(5);
b. by representing that the lots are of a particular standard, quality or

grade when they are of another, in violation of § 57-12-2(D)(7);
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c. by using ambiguity or failing to state material facts when failing to
disclose deceives or tends to deceive, in violation of § 57-12-2(D)(14).

169. As a direct and proximate result of the foregoing acts and omissions, some
of the people, including, but not limited to the Gallardos, who bought lots from or
through Counterdefendants would not have done so if the information concerning water
quality and the inadequacy of the water system had been disclosed to them. In addition,
some of the people have suffered damages as a direct and proximate result of
Counterdefendants’ acts and omissions.

COUNT X
Violation of Unfair Practices Act—II

170.  All of the foregoing allegations are realleged herein by reference.

171. In the Property Report dated December 5, 2000, Counterdefendants Major
and Three Bar Land Co. represent to the public that the Report “covers 394 lots...,” and
that “the owner (the holder of legal and equitable title) and the owner of this subdivision
is: Three Bar Land Co. LLC....” The Report further states that the name and address of
the person responsible for sales of this subdivision is: “M.S. Major, Jr....” Exhibit C at p.
2.

172.  Atall times since December 5, 2000, and continuing through the present,
the subdivision has consisted of more than 100 lots. At all times, and continuing through
the present, Counterdefendant Major has continued to be the person responsible for
subdivision sales on behalf of the limited liability company that, on information and
belief, he owns. Further, upon information and belief, Counterdefendant Major personally
owns 100 or more lots in his own name or in the names of one or more of his “a’k/a’s,” or

“d/b/a’s” as identified in the caption of this Answer and Counterclaims.
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173.  As the person responsible for sales of subdivision lots, Counterdefendant
Major routinely performs one or more of the following tasks on behalf of himself and on
behalf of Three Bar Land Co.: meets with prospective buyers; shows prospective buyers
lots within the subdivision that are available for purchase; negotiates the terms and
conditions of land purchases on behalf of Counterdefendant Three Bar Land Co.,
including, but not limited to, the sale of a lot to the Gallardos.

174. At all times since December 5, 2000, Counterdefendant Major has been
the agent of Counterdefendant Three Bar Land Co. for, among other things, the showing
of properties for sale and the negotiation of the terms and conditions of land purchases of
subdivision property. Upon information and belief, Counterdefendant Major receives
valuable consideration from Counterdefendant Three Bar Land Co., directly or indirectly,
for his services.

175. Counterdefendant Major’s acts on behalf of Counterdefendant Three Bar
Land Co. constitute a representation that he is authorized in fact and under the law to act
as the owner’s agent. Further, his acts in negotiating the sale of lots owned by himself,
personally, or in the name of one or more of his “d/b/a’s,” constitute a representation that
he is authorized in fact and under the law to sell such lots.

176. Counterdefendant Major is not licensed pursuant to the New Mexico Real
Estate Licensing Act, NMSA 1978, § 61-29-1 et seq. (1959).

177. In all transactions in which Counterdefendant Major has engaged since at
least December 5, 2000, in which he has been the person in charge of sales of subdivision
lots on behalf of Counterdefendant Three Bar Land Co., he has met the definition of “real

estate broker” within the meaning of § 61-29-2(A)(4). Further, as (upon information and
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belief) the owner of 100 or more lots in his own name or in the name of one or more of
his “d/b/a’s,” he has met the definition of “real estate broker” within the meaning of § 61-
29-2(A)4).

178. A person who is a real estate broker is required to be licensed in New
Mexico, and unlicensed brokering is unlawful and prohibited. § 61-29-1.

179. In each transaction in which Counterdefendant Major acted on behalf of
Counterdefendant Three Bar Land Co. related to a prospective or actual land purchase,
and each time Counterdefendants provided a copy of the Property Report to a potential or
actual buyer of a subdivision lot, they made actual and implied representations that
Counterdefendant Major was authorized by law to engage in such activities. These
representations constituted representations knowingly made in the regular course of
Counterdefendants’ trade or commerce in New Mexico in connection with the sale of
unimproved real estate that may have, tended to, or did deceive or mislead the public by
misrepresenting the right of Counterdefendant Major to engage in those transactions, in
violation of NMSA 1978, § 57-12-2(D)(15).

180. Counterdefendants’ acts and omissions were willful.

COUNT XI
Fraud and Violation of Unfair Practices Act

181. The preceding allegations are realleged herein by reference.

182. The acts and omissions of the Counterdefendants as set forth in Count IX
constituted representations of facts that were not true. The falsity of the representations
was known to Counterdefendants, or Counterdefendants made the representations

recklessly. The representations were made with the intent to deceive and to induce the
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consumers to rely on the representations. The consumers, in fact, did rely on false
representations of Counterdefendants, and were damaged.

183. In the alternative, the acts and omissions of Counterdefendants as set forth
in Count IX constituted false representations of material facts. At all relevant times
Counterdefendants failed to exercise reasonable care in communicating the information
conveyed, and Counterdefendants reasonably should have foreseen that consumers would
have been harmed if the information conveyed was not correct or was misleading. All
consumers justifiably relied on the incorrect or misleading information, and, as a direct
and proximate result, were damaged.

184, Fraud or negligent misrepresentation in the regular course of the
Counterdefendants’ trade or commerce constitute unfair or deceptive trade practices
within the meaning of § 57-12-2(D), and constitute per se violation of the Unfair
Practices Act. Further, fraud constitutes a per se willful violation of the Act.

COUNT XII
Civil Conspiracy

185.  All of the foregoing allegations are realleged herein by reference.

186. At all relevant times as set forth in the preceding paragraphs, a civil
conspiracy existed between Counterdefendant Malcolm S. Major, Jr., Three Bar Land
Co., LLC, and Counterdefendant AnaBel Trevifio.

187. The wrongful acts set forth in Counts IX and XI were carried out by
Counterdefendants Major, Three Bar Land Co. and Trevifio pursuant to the civil
conspiracy and were reckless, wanton or willful.

188. As a direct and proximate result of the civil conspiracy, persons buying

land from Counterdefendants Major, Three Bar Land Co. and Trevifio in Highland
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Meadows Estates were injured, including, but not limited to, the Gallardos, and
Counterdefendants Major, Three Bar Land Co. and Trevifio are jointly and severally
liable for the damages resulting from the wrongful acts set forth in Counts IX and XI .

COUNT XII1
Declaratory Judgment Sought by Counterclaimants King and Curry

189.  All of the foregoing allegations are realleged herein by reference.

190. Based on the foregoing, there is an actual controversy between the parties
within the meaning of the New Mexico Declaratory Judgment Act, NMSA 1978, § 44-6-
1 et seq. (1975).

191. The Court should determine the rights, status and legal relations of the
parties as follows:

a. Declare that Counterdefendant Major violated the Environment
Department’s drinking water regulations in the manner in which he
constructed the Highland Meadows water system;

b. Declare that the water system created by Counterdefendant Major was
substandard at the time he created it, that it was substandard at the time
he conveyed it to the Mutual Domestic, that it continues to be
substandard, and that the substandard construction of the System
constitutes a nuisance;

c. Declare that the water system created by Counterdefendant Major is a
public health hazard;

d. Declare that the water quality provided by the System is a hazard to

public health unless consumers are given adequate disclosure and
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warned not to drink the water without adequate treatment to remove
the sodium and sulfate.

Declare that Counterdefendant Major made statements that the
property he sold came “with water,” for use in “homes,” and declare,
as a public policy matter, that such statements create a reasonable
minimum expectation that, (1) the water diversion is lawful, (2) the
water infrastructure is built according to applicable codes, and (3) the
water is fit for domestic, i.e., home, purposes and that, to the extent
Counterdefendant Major’s water system failed to meet those three
standards, his statements were materially misleading.

Declare that Counterdefendant Major’s attempts to insulate himself
from liability, including but not limited to statements that the water
provided was “as is,” (Second Amended Complaint § 14) or that
“Major makes no representations” about the water and water rights,
(id. at § 17(i)) are insufficient as a matter of law when
Counterdefendant Major knew that the water was undrinkable without
treatment, knew that the water required reverse osmosis treatment to
make it suitable for domestic use, and knew that some of the wells
were diverting water illegally and lacked water rights.

Declare that Counterdefendant Major’s attempts to insulate himself
through contractual arrangements do not bind the State in its
enforcement activities against the person or persons responsible for

violations of the law.
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h. Declare that Counterdefendant Major’s attempts to be indemnified by
the Mutual Domestic are void (i) because it is unconstitutional for a
local public body to incur this kind of debt, N.M. Const. Art. IX § 12,
and (ii) void as against public policy.

i. Declare that Counterdefendant Major created a water system
dependent on unlawful diversion of water in violation of New Mexico
law.

COUNT XIV
Declaratory Judgment to Benefit Individual Consumers
Sought by Counterclaimant Attorney General Gary K. King
192.  All of the foregoing allegations are realleged herein by reference.
193.  Pursuant to NMSA 1978, § 8-5-2(B and J), Counterclaimant Gary K. King
hereby requests that the Court declare as follows:

a. Declare that Counterdefendant Major violated the Unfair Practices
Act by misleading representations that the property would come “with
water,” but without disclosure that Counterdefendant Major’s water
system was substandard and illegally created, that the water system
relied upon unlawful diversion of water, and that the water system
provided water that is unfit for domestic purposes.

b. Declare that Counterdefendant Major’s Real Estate Contract
provisions that relieved Counterdefendant Major of the obligation to
provide water service after he created his cooperative are void and
against public policy because, without written detailed disclosures to

the contrary, no reasonable person would have expected that
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Counterdefendant Major would create a cooperative with an illegal
and substandard water system, dependent on unlawful diversion of
water, which produced water unfit for domestic purposes.

c. Declare that to the extent that Counterdefendant Major entered into
any agreements with purchasers containing terms relieving
Counterdefendant Major of liability for his wrongdoing in this action,
those terms are void as against public policy.

COUNT XV
Injunctive Relief

194. Based on the foregoing allegations, which are incorporated herein by
reference, members of the public have suffered, and will continue to suffer, irreparable
harm as a direct and proximate result of Counterdefendants’ wrongful acts and omissions
if an injunction is not issued. Further, there is no adequate remedy at law, any harm
resulting from the issuance of an injunction will be outweighed by the benefit to the
public, and there is a substantial likelihood that Counterclaimants will prevail on the
merits at trial.

Requested Relief

WHEREFORE Counterclaimants respectfully pray that, following proper
evidentiary hearings or trial on the merits, the Court enter the following relief:

A. Injunctive Relief: This Court should immediately grant preliminary
and permanent injunctive relief against Counterdefendants as follows:

1. Requiring Counterdefendants and their agents and employees to

provide oral and written disclosures of the problems with the water quality and
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with the water system as set forth in these Counterclaims to all prospective buyers
and in all advertising, in a form approved by the Court;

2. Prohibiting Counterdefendants from advertising, showing or selling
lots within the Highland Meadows Estates subdivision until such time as the
Court has approved the disclosures referenced in the preceding paragraph;

3. Until the Mutual Domestic’s water system is brought into compliance
with all legal requirements, prohibiting Counterdefendants from representing to
prospective or actual buyers of land owned by them within the Highland
Meadows Estates subdivision that they may connect to the water system;

4. Prohibiting Counterdefendant Major from constructing, paying for the
construction, or requesting the construction of any water supply infrastructure
which would be reasonably be expected to lead to construction of a public water
system without first applying to the Department and obtaining its prior written
approval.

5. Prohibiting Counterdefendant Major from diverting water, or
requesting anyone else to divert water in violation of New Mexico law.

B. Plan for Abatement of a Public Nuisance or, in the alternative,

Supplemental Relief Pursuant to Declaratory Judgment in Count XIII (“Abatement and

Restitution Plan”):

After appropriate notice and an order to show cause, if necessary, order

Counterdefendant Major to pay for the full amount of funding required to abate the public

nuisance or, in the alternative, provide supplemental relief pursuant to the Declaratory

Judgment Act in the form of restitution for the Mutual Domestic. The Abatement and
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Restitution Plan should provide sufficient funding to construct a public water supply
system in compliance with all laws and reasonable engineering codes, including, but not
limited to funding for all of the following:

1. All public meetings reasonably necessary to educate the affected
residents about the Highland Meadows Water System and receive public input on
the Abatement and Restitution Plan; any such meetings shall be supervised by the
Department and include a facilitator and provide bilingual translation.

2. Installation of Point of Entry Reverse Osmosis units compliant with
NSF Standard 58 for any existing household currently receiving water from
Highland Meadows Water System for each such household that wishes to have
such a unit installed.

3. All engineering services reasonably necessary to develop and execute
the Abatement and Restitution Plan.

4. Execution of the Abatement and Restitution Plan.

5. All professional services reasonably necessary to resolve all legal
issues relating to the Mutual Domestic’s exploratory wells and the legitimacy of
the Mutual Domestic’s 250 acre feet of declared water rights which
Counterdefendant Major allegedly conveyed to the Mutual Domestic in 2001.

6. All other professional services reasonably necessary to support and
assist the Mutual Domestic in resolving its water supply issues and bringing the
Mutual Domestic’s water supply infrastructure into full compliance with all laws.
This would include, but not be limited to, legal services, real estate services, or

other ancillary services.
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7. Adequate water treatment equipment so that the water provided by the
Mutual Domestic is fit for domestic use and meets all reasonable drinking water
goals for contaminants.

8. Removal of as much of the substandard pipelines from the old public
water system as is feasible and practicable so that Counterdefendant Major cannot
readily create another water system using these pipelines.

9. Appointment of a Special Master who shall, (1) take evidence about
the amount of funding required to abate the nuisance and provide restitution to the
Mutual Domestic and recommend a judgment amount to the Court; (2) establish a
court supervised fund to receive the judgment; (3) authorize payment to
contractors chosen by the Mutual Domestic with Department approval to assure
that the Mutual Domestic meets proper procurement and engineering standards.

10. In the alternative, if the Mutual Domestic’s engineers recommend, in
consultation with the Department, that the most reasonable and practicable
solution for the Mutual Domestic’s water infrastructure deficiencies is to dissolve
the Mutual Domestic and transfer its members to private wells, the Mutual
Domestic may use the funds in the Abatement and Restitution Plan to execute
such a plan as advised by its engineers, in consultation with the Department, and
with the approval of its members in a lawful election to dissolve. Any such
dissolution must be done with the approval of the New Mexico Department of
Finance and Administration Local Government Division and in compliance with

all laws.
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C. Rescission and Restitution for Injured Residents: Pursuant to § 57-12-
8(B), this Court should rescind the purchase agreements and real estate conveyance
documents of consumers who bought lots within Highland Meadows Estates from
Counterdefendants Major and Three Bar Land Co., LLC, and order all Counterdefendants
to pay restitution for residents, including, but not limited to the Gallardos, who did not
receive adequate oral or written disclosures concerning the water problems at Highland
Meadows, and who may wish to move from Highland Meadows rather than continue to
live there; and order additional restitution to all consumers for their actual damages,
including, but not limited to, improvements made to their lots and their costs incurred in
attempting to remediate or deal with the undisclosed water problems (this remedy
flowing to both those who want to rescind and those who do not want to rescind).

D. Restitution for Injured Purchasers Who Are No Longer Residents: Require
all Counterdefendants to provide restitution to property purchasers who did not receive
adequate disclosure of the water problems at Highland Meadows and subsequently lost
their homes in foreclosure or had to sell them due to their inability to deal with the water
problems.

E. Civil Penallties for Violations of the Environmental Improvement Act:
Assess a civil penalty against Counterdefendant Major of $1,000 for each violation of
Department regulations occurring prior to April 6, 1999, and $1,000 per violation per day
for each violation of Department regulations occurring on or after April 6, 1999 pursuant
to NMSA 1978, § 74-1-10.

F. Civil Penalties for Willful Violations of the Unfair Trade Practices Act:

Assess a civil penalty of up to $5,000 for each willful violation of the UPA that this Court
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determines, including, but not limited to, all sales of all lots completed at any time that
Counterdefendants had actual knowledge of any of the water quality or water system
problems at issue in this litigation that they failed to disclose. NMSA § 57-12-11.

G. Punitive Damages: Assess punitive damages against Counterdefendant
Major for the willful or reckless creation of a public nuisance.

H. Joint and Several Liability: Upon a finding that Counterdefendants were
engaged in a civil conspiracy, hold them jointly and severally liable for damages and
restitution to which each injured consumer is entitled.

L Declaratory Judgment: Pursuant to Counts XIII and XIV, make the

findings and declarations requested therein.

J. Award Counterclaimants’ their taxable costs as provided by law.
K. Order such other relief as the Court deems just and proper.
Respectfully submitted,

STATE OF NEW MEXICO, ex rel., GARY K.
KING, Attorney General

’

“tphpucntl, o apved—
Willian/S. Keller [ Y sliiefclr e

Brian Harris

Assistant Attorneys General

P.O. Drawer 1508

Santa Fe, New Mexico 8§7505-1508
505-827-6360 (WSK)
505-827-7479 (BH)

Attorneys for Attorney General King
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RON CURRY, Secretary of the New Mexico
Environment Department

(sl bt

Carol M. Parker

Special Assistant Attorney General

Tracy Hughes, Special Assistant Attorney General
NMED Office of General Counsel

P.O. Box 26110

Santa Fe, NM 87502-6110

505-827-6891

Attorneys for Ron Curry
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VERIFICATION

STATE OF NEW MEXICO )
) ss
COUNTY OF SANTAFE )

Karen E. Gallegos, being first duly sworn upon oath, deposes and states that she is the
Division Director for the Water and Wastewater Infrastructure Development Division for
the New Mexico Environment Department and that she has read the foregoing
Counterclaims and, based on representations from his staff and counsel, has read and
understood the contents therein, and that the matters therein stated are true and correct to

the best of his knowledge.
KA’ RENE. GALLEG% '

SUBSCRIBED AND SWORN TO before me on this the g’_— day of August
2008, by Karen E. Gallegos.

Notary Public

Commission Expires: A{)VJ 3; 29\(

63



CERTIFICATE OF MAILING

I certify that on__igu ﬁ ‘ é l ‘ , 2008, I caused a copy of the foregoing to be
delivered to the following attorneys of record: HOLLAND & HART, LLP (Michael
Campbell, Robert J. Sutphin and Darcie B. Weingard), 110 N. Guadalupe St., Ste. 1,
Santa Fe, N.M. 87501; William Keller and Brian Harris, NM Attorney General’s Office,

408 Galisteo, Santa Fe, NM; MONTGOMER%ANDREWS P haron Shaheen, 325

Paseo de Peralta, Santa Fe, NM 87504-2307
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Real Estate Contract 244912

THIS CONTRACT 1S MADE in triphoste this 1§ day of November, 2000 by and botween ‘Threc Bar Lund Company, & New
Mexico Limited Liability Contpany, whore sdéress 1s PO Box 1299, Los Lunas, New Mexice 87031, neremaicr caltes
e Selles, i Albert Daniel Guticrrez and Rachuel Gutierrez, husband and wile, ns joint tennuts, whocw sddress is

5600 Territorinl NW, Albuquerque, New Mexico 87120, neieinatior calfed the Poclisser Whenever 3 masculine pronoun is used, it

shell 2lso b considered as referring lo the female gender eng plural pronouns, whichever is proper.

1. 8ALF:  The Sefler, in cansiderstion of the Momises and sgreements
folln.ving described veal aztatc, hereinaner ealley fhe Property, in tlie County of \4

alencii and Sizte of New Mexico.

herein made by the Purchaser, agrees to sell and convey Ic the Purchuser the

Lot numbered One flundred Forty-nine (149), of HIGIILAND

MEADOWS ESTATES, UNIT 5, a

Subdivision in Valencia County, New Mexico,
filed in (he Office of the County Clerk of Va
"B", Page 279;

as the same is shown and so designated on the Plat thercof
lencia Connty, New Mexico, on April 16, 1970 in Cabinet

Subject to reservations, restrictions, restrictive covenants,
Grande Conservancy District, taxes for the year 2000

easemcuts of record, the licn of the Middle Rio
and years thereafter and all other matters of

record,

“The Sefl ' agrees, upon completion of

alt tertnr. and conditians of this contract By the Purchaser, that the Purchaser shall then rceive the Warrnnty Deed and
relaled ds suments placed in esevow with this Coni

ract,

2. PRICE AMD PAYMENT: The Purchaser agrecs o buy ihe aheve-descrioed
THOUSAND FIVE HUNDRED AND NO/:00 DOLI
DOLLARS (30.00), =ash down payment, the recci
FIVE HUNDRED AND NO/100 DOLL

reperty and to pey Seifer therelor the tot) sum of FOURTEEN
ARS (Si 4,500.00), payabic as (ollows: ZERO AND N0O/100
pt of which is herehy acknowiedged, and the balanee of FOURTEEN THOUSAND
ARS (5 1 4,500.00). Ppayahlc as follows:

In monthly installments of $183.95 cach, or more, at Purchaser’s option, including interest from
November 16, 2000 on the unpaid principal halance at the rate of 12.00% per anitum, commencing
December 16, 2000 and on or before the 16th day cf each successive month thereafter until paid in full,
Purchaser shall pay a late paynrent penalty of $75.00 on
due, payahle at the tini. such late payment is made.

additional interest, Unless otherwiso instructed by S
payment witlout the Iate charge,

any payment that is over fifteen (15) days past
Any late paymeiit penalties shall be paid to Seller as
cller in writing, Escrow Agent may accept a regular
which shall be due upon demand.

‘Puréhnsers agree (o hecome members of a water co-op that will provicde water scrvice to ks
hroperty at{hic time the water co-op is creafed,: Creation of the co-op will relicve the Seller of any further
aobligation to provide water service, Purchasers acknowledge that there will be a $1,000.00 membership
fee required by the co-op. VASERASOAS hITY ARARL/SYO0.00/ RISiTIMEU R per /W/“K AP Al A
monthly water fee will be duc each month after formation of the water ca-op.

d "Wy Veprsy

‘The naymenls as shove provided shall be paid to the escrow agent and continue tntil the entire unpaid halmc:\:@ purchase plice (exclusive of Puy prior
lien or nbligation being assumed) plig any accrued interest due to the seller is fully paid. Said wnpsid Lalance shall bews inleres: at the rute of, Twelve
percentum (1 2,00%) per annum from the effective date,

subject

The Foregoing Instrument s
APPLICATION OF PAYMENTS: Check and initinl only vre oi‘llle fallowing 1wo paragraphs. of Tha oﬂg(na' on File in

y scheduled Instaliments in ihie order in which the same werAM'héA
-
20,

Xl

rrect Copy
Thi

Office

(s) Payments, excepting prepnyments, saall he applied 1o regutar!

prerril be crediled vs though (he payments were made on their respective due dntes,
Inltinls

(b)
contract.

County Clark and Clerk of The Probate Court
Payments shall be spplied as of the date of recelpt by Escrow Agent first o Jg;mﬁtr(inm rﬁﬂ!ﬂm&&i Vabn#
W v . -

N
by

STATE OF NEW MEXICO
COUNTY OF VALENCIA

ng.ﬁ.%% FQE gE;,’ORD

NGV 30 2000 ar /278

ADUNTY GLERK A
%FAGEIOFJ
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-All payaxents shalf be assumed 1o be regaiar pay ., 8nd nnt » unless ot

sich paymenis 1o Jiscrnw Agent. Unless otherwise provided, Purchaser MRy prepsy the unpald hatance v whole ar in part at ny time. Any prepayment shaft
be erediied frat 1o unpall or deferred Iate chiarges, then to acerued interet, then 10 the nrinelpa) batance of "hie Contracl exclusive of sasumed Hent or
abligallons, then to assumed lleny or ubligetions s deseritsed 1n i aragraph, Notwithstanding sy Prepayments, Furcheser shall make the next regularly
scheduled payments.

M Purcheser faly 1n niske nny of the PRymeat: or perform sny other obligatinns required hereunder,
ahtigatinn, and If Esernw Agent or Scller's atineney makes written demand therefor pursuant 1 Peragraph S helnw,
alloswed the addittunal sem ol 5100.00, unfess ntherwixe stated, for (he demand fetser foe.

ise specified by Puschaser in waibing W the lime of delivering

hctuding the payment of any ssswmed
the Purchases shall pay withiu the time

“The ol % Hen(a} or abli) (s} Is currently R on the properly

Type of Lien or Obligatlon Slolder Loan Nummber Recording Data: Kook & Page

None

‘This space is Intentionally left hlank,

3. PURCHASER TO MAINTAIN PROPERTY, PAY INSURANCE, TAXES AND PAVING LIENS AND SELLER'S RIGHTS:

(2) ivlal
£y

Purehaser will ml, the P

roperty In as gnod conditlon a4 an the Effective Date,
lusses Insured pursunnt 1o this cantract,

exeepting normal wear agyt tear and casualty

(4) Insurance, The Purchaser will keep the insurable inprovements upon the Property insured against the hazerds cavered by fire and exieided coverage
wilh an i ists

pany Y 10 Seller.in the smount of N/A for the henzfit of Purchaser and

Scller a5 their iflerests may appear.

(c) Taves. Unless otherwise stare hzrein, the npeily taxes for the current year have been divided and prorated hetween Seller und Purchaser as of the date
of this contract, and Purchaser is respansible for ond shall pay the taxes and assessmenis of every kind hereafier billed. Purchmser shall nve the propert: assessed far
taxation in Purchaser's name. Unless taxes are pald through an escrow aceount, Purchaser will sepd coples of paid thx rreelpts to Seller on or
before December (0™ for (he first half, and on or hefore May 10" for the second half of ench year's property taxey,

(d) Paving, Uttty and Othyer Tmpravement Liens snd Charges. Subject to prorution,

Purchaser assumes any paving, ctility or other improvemient fiens or
charges now assessed against the Property and will pay all instalimenis of principal and interes] the

reon that become due afer the Effcetive Date,

(e) Sclfer's Riygis. If the Purchaser fails pay i If y taxes and paving liess, i Yens or siandby charges, or ollier
such matiers prior 1 the same becoming delinquent, Seler may poy the anme (bt i3 not nbligated to do ru) for miatection of tho Property and his Interest therein,
Payment of such charges shall not be deemed o waiver of any default of Purchaser for filre 10 pay such charges, and such amounis a3 liave been 3o pold shall be
Inmedimiely due and payable 4y Soller, and ahall hewr inteeent urif) raht at th

4. PURCSIASER'S RIGNT, SELLER'S RETENTION OF INTEREST:

Purchaser shall ‘be entitled tn 1nke possession of the Proper,
Ierminated by Seller ag pravided in Pamgrph 5 below. Legal it
part of Purchaser and the Warranty Deed delivered as specified.

y and retain poussession wnless and until Purchaser's interests under this Contracl shelt he
le to the Property shall remain i Selier's name until this Contract hns been fully performed upan the

3. SELLER'S RICUTS IF PURCHASER DEFAULTS:

(%) Default Notlee. Time is of the essence in this Contiacl, meaning that the parties shall perform their respeetive obligations within the: times staled. ()
Purchaser fails to make any ol the paymenis requirce in Paragraph 2, herein, st the limes specified, or fails or refuses to maintain insurance or to P3y laxes, assessments
or uther charges ogainst the Properiy, or fiils-or refuses 1o fepay any sums advanced by the Seller under the provisions of Paragraph 3 whove, Ihe Seller may make
wrillen denrand upon the Puichaser and Purchaser's asslgreer as deflned In paragraph 7n), with such rolice 1o specify the default and the curative netion required,
3t his aderess as follows: 5600 Territarial NW, Albuquerque, New Mexico 87120

or al such ather, address (hat Purchaser may
deslgnnte by n writlen statement delivered 1o the Msesow Agenl,

(0) Manner of Glving Default Notiee. Notice in wriling shll be given by cerlifiec mail, retum rece
adihess for scr 05 pravided {n aragraph 5(n), with a copy (o Escrow Agent. Purchaser expressly acknos
specified, is sulficient for all purposes, regardluss of whelher he actually receives such notice,

Dt requested, addressed to the Purchascr at {he.etTeclive
wicdges ihst notice 1o him by mail, in the manner sbove

Acceleration of Entlre Unpaid Balence. i the Purchaser fails or

neglects 0 cure any default within lhirty (30) days sfter the dale Seller's defoult notice is mailed, then the Scller ray,

amount remaining unpaid 1n be then due 200 proceed (o enforce pyivent of the entire remaining unpaid balance, plus any sccrued interest, together with Teasnnabic

y's fecs, or e may lerm, Purchaser's righis 1o ihe Property and retain all suens paid x iiqu ! dameges i thar date for the use of (he property, and alf

rights of Purchaser in (he Fraperty stall thercupon end. I the final day for curing the default shall fal) an 8 Salurday, Sunday, or non-husires: day of the Escrow Agent,
then the period for nuring the defeull shall extend 1o the close of business on the next regul buasiness day of the Escrow Agent,

Aceepiance by Escrovs Agenl of any pagment tendered shall not be deemed » waiver by Seller, or extension of the time for cure, of any other default under

this Cantrezt, In the event of terraination, Purchoger hereby waives any and all rights and claims for reimbursement far improverents he inay linve made upon the
Prapierty,

at his aption either declare the whale
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{0) Aftiduvit of Uncured Defaolt and Eleetlan af Termiuntion. A recardshle alildavil inude by Sellre, his agent, ar Bacrow Agerd, wWentifylng e parties,
siating the lega! descriptlon of the Property or thie recording data o) tin Contract and stuting the date that nnticr: was duty given as provided abiove, thal the specified
default has nnt heen cwred within the tnwe sllowed anib that the Selter hag elecind 1o tervpinate, Anil deflverul in the Gaciow Agent shall be cunclusive anf fur she

Uscrsw Agent and any subisequent Pacheser or encuinbirancer for vatue nf such unzured defsult wnd election of 1erniinatlun.

. {r) Purchiaser Necamen Tennnt, Upuin terminntion, Purcliaser ing no continuing: Hght tn poseession.. IF Pancharer remaing in possessinn of the Property
after this Contract has been tenminated o ahove provided, Purchaser ahall then becinne o tenant at will, for o rental snioant equivalent ta Ihe Insisliment Payment
Uheretafme required ns manilly payments under this Confract, @ith the first sich rental payment due inmediately, In advance, and such Tenancy being subect to
tersmination by cither party upen Uurty (30) days acparate prinr written nofice Sellers T of such reninl ) thall nol he deemed as any waiver of his
rights, nor shall (U constitule any ianner of estoppel.

(1) Tepal Right ta Evict Parchuser. Forcible ery and detainer peacecdings, in widition to any other approprinie tegal remedics, nay be utitized by the
Seller if necessary 1o obtain possession of the Propeny fullowing termination of this Conusdt and ination of Purchaser's tenancy i . I such
proccedings are filed, Ifurchaser shatt be liable for Sefter's reatanalle sitomey’s fees plus the legal costs of such action.

.{g) Rights ar.d Qb Furviving T tipon ter of Furchaser's righix In the Propecty, Purchaser will provided un accounting
to Seller of any rents wnd depnsits recelved by Purchaser from {he Property, whieh abiigation will aurvive (or N 3 the ter of
Purchaser's rights tn the Proneriy, Purchaser will e lshile 11 Setler for'any waste to the Praperty s well 3 for auy anpatd taxes or utilitles leny which
survive the terindnntlan of Purchzser's rlgltts, prepald vent, and rentsl depasits.

6. TITLE, SEARCI:

Seller Is delivertig 3 Title Search Report 1o Purchuser at the thne thls contenct Is inade, showlng status of title to the Property as of the dats of thiy
conlenct, snbject {0 the matlers referred to tn this contract, and Saller ls nut obligaied to pravide ary other or (urther evidence of tlife,

7. PURCITASER'S RIGHT TO SELL: .

(0} First Provislon: Purchnser shall he entitled to scll, assign, convey or encumbier his entie ieterest in this Contract {but not » portior: thereol) snd the
Praperty to any pecson or entity, bersinafter called tha Assignee, and may retain a securlly intersst Uherein, without obtalnlng the consent or approval of the Seller. The
Purchascr shall not, hmwever, tie released from his obligatlons hereundee by any such eale, nssi y or ef In the event Purchaser dues seil,
nawlgn, comvey or encumbor auld Inferent, then Parchuser, hiix Ausignee, or any subgaquent Assignee shal? deliver a copy of sucly written aale, nasignmient, canveyance or
encumhrange document io Cscraw Agenl.

Such sale, nssignment, canveyanee ur ensumbranee neument shall specily the nddrers of the Assignee ond upnn recelpt of such tncitment by che
Escraw Agent, Seller shall send notlee of uny defuult to the Assignee, I such document Is nat recelverl iy the Escrow Agent, Seller shalf nol be requised 1o
send notlee of defanlt 1o the Ansignee, unless Seller ing nctual knawledge of the Assignee’s name, address snd Interest (n the property.

(b) Speciat Atternative Provivan:

CAUTION: TISE FOLLOMWING PROVISION SEVERELY RESTRICTS ‘THE RICHT OF PURCTIASER TO SELL, ASSIGN, CONVEY OR ENCUMIER
TISS CONTRACT ANS TUIF, PV )PERTY. If the’ partics wish 1o invoke this Provisinn, they shovld check the box as indicated and eacly initinl as provided. Ifthe.
Specinl Alternative Provision is elecledd, the First Pravision does not apply.

Puchaser shall not be entitled, dircctly or indireatly, ta sell, asaign, canvey ar encuniber all or any pertlan of the Purchaser's Interest in this
Caniract or Ir the Praperiy without first abinining the witicn consent of Scller, which Saller will nat unreatonably withhold. In the cvent tat
purchnser shall, discetly or indirretly, sell, nsyign, convey or enciimber or contract to scil, axsign, vonvey or encitmber, directly or indireetly, al? or sny
potlion of the Purchaser's inlerest int the Conlraci o in the Property without consent of Seller, il shall be an event of default subject 1o the rights of Seller
n Paragraph §, hercin,

Cautlon: If the Troperly is aubject 1o uny prior morigage(s), Decd(s) of Trust or Real Fistale Conlracl(s), then the provisions thereol thantd be examined corclully
for any conftlet with the sbeve clause. .

8. BINDING EFFECT: This Contract shall extend to and be chligatory upon the heirs, i personnl
assigns of the parties 1o this Coniract.

3 el

9. APPOINTMENT OF AND INSTRUCTIONS TO ESCIROW AGENT:
The Parties hereby apnaint as Eserow Agenl.

Sccurity Escrow of Valencla County
PO Box 1090
Los Lunas, NM 87031

The following papers are herewith placed in rserow:
1. Signed copy of Ihis Contract,
2. Original Warranty Deed signed by Seiler,
3. Originel Special Warranty Deed sigr »d by Purchaser.

Add fe g infe ion, ir

Name and sddresy of morigagee:

None

Loen No,

Name o address of Bscrow Agent under any other contrazt on the Proper.y:
None

(3) The fec(s) of the Lacrow Agent shall be pald as follows: The Seller agrees to pay all fees charged by the Escrow
Agent for the servicing of this Real Estate Contract.

1€ such fee(s) are pold whally oz (6 part by Pure haer, sueh esnaunt shall he in addltion (o the amounis due from Purchaser as pravided in Parageaph 2, hereln, The
Escrow Agenl Is Instrucled to aceept all monles pald in accordence wilh this Conlwact and remit the nioney received (less applicable escrow fees) a3 follows: T'0
Seller as it may direct.

BOOX 129 PAGE 9700
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(1) Al payenents shall b Jeemed pravisionally sccepted when tendered, subiject to dutersmpatm by the tidusow Agent ul the eortoet nmuount sad {13
Wnehnesy

(€) Ugon full puyivent af afl amuunts due and owiing.to ts Seller undar this Contraci v the Fuchster, the lactaw Agint is directed to relosse and deliser
lhe escrow storimients to the {'wretuser

() 95 the Selice ar his agent delivers sn Aflidavit of Uneured Defoult and Blectian of Terninution: (a3 described in Pacagraph $ abeve) te the Eacrow Agent,
“hen the Hacrow Agent sholl release and deliver the escrow ducumeants (o the Selier. The liscrow Agent shal! be entitled tu rely on auch Alfdavit as conctusive proof of
1z mination,

(e) The Bacrow Apént s instrucicd that alter each and evary written demand is malted lo the Purcha ter, pursusnt 1o Paragreph 5 above, and & copy 1hercol s
furnished to the Eserow Agenl, wol (o accept lea then the fill arount of the sur stated as due in the written demand, plus the ndditional $100.00, unless otherwise
sintedd, firt the den-aral letter fee,

{) The Escrow Agent i3 enthiled 1o clarge its standird fees curtent aa of the date the service is texdesed, but sl changes shall becony: efVective only after
sixty (60} days writien notice 1o the peidy or panies paying the fee of the Escrow Agent.

(R) Seller and Purchaser will ench inden.aify and save hannless the Liscrow Ag=ut spatnst all cosis, damages, stiomey's fees, expenses and iinbilitles. which it

Iy it ur oF sustain in canne: tiow with this Contract, including sny i or Y jud) action brought by Eserow Agent. but exccpting feilue.of the
[iseraw A gent 1o comply with 1hia Parngraph 9.

(h) The Fscrow Agenl shalf have the right to resign as Escrow Agent under this. Contraut by giving the 1 asties sixty (50) days writlen nollce of intent 1o
resign. The Purties shall thereupon mulually setent a successor Escraw Agent and give writien notice 1o the Escrow Agent of sues sclection. X the Part, -2 fuil, for any
reason, to mutunlly select a successor fscraw Agent nnd give Escrow Agent writlen notice of nuch selectlon within sixty (60) days aficr mailing by the Esercw Agent of i
natice of intent (o resign as aforesald, then the Escrow Agent may selecl the suscessor Escraw Agent. Detivery by the Escruw Agent fu the successor Grerew Agens of
ull documents and funds, afler deducting therefrom ity charges and expenses. shall relicve: the Escraw Agent of all libility and resprasibility for acts occusring afier the
t¢ate of the azsipnment in connection with this Conlract.

10. SEVERAMLITY CLAUSE: The invalidity or ility nf sry provision of this Conuact skalf not aflect the validily or snforcusbilily of the
+zmwinder of this Contract.

The Partics have signcd and ncknowledged this Contract 2[Teclive as of the date stated at the beginning of this Cantrict.

CAUTJON: YOU SIIOGLD READ THIS ENTIRE CONTRACT BEFCRE SIGNING. IF YOU DO NOT
UNDERSTAND TIIS CONTRACT, YOU SHOULD CONSULT YOUR ATTORNEY.

SELLER PURCHASER
Three Bar Land Company, a New Mexico

Limited Liability Company . ap ,.\

\‘\Jﬂ\% ”1 \\/r'; S{.({ CI L’J (/:I(’. ool L

‘Albert Dantel Gutierrez —
4

oA -/,,47534;

‘Réchacl Gutierréf
ACKNOWLEDGMENT FOR NATY, QAL PERSONS
STATLE OF NEW MEXICO

COUNTY OF Valencia

This instrument was acknowleriged before me this 1st day oI November, 2000, by Albert Daniel
Gutierrez and Rachael Gutierrez.

T

- —— e
My comuissian cypireg; 'S?'»() ) 0 } 4__:__)_—’ (
(Scal) / Noury Public

ACKNOWLEDGMENT FOR LIMITED LIABILITY COMPANY
STATE OF NEW MEXICO

COUNTY OF Valencia

This instrument was ackiowledged before me this 1st duy of Navember, 2000, by M. S, Major, Jr.,
as Member of Three Bar Land Company, a Nesv Mexico Limited Lishility Company, on behalf of said
company.

< b)Y

o
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My commission expires: ;/, D0, ; % éi"(; o
(Seal) 7 < L‘W)/:y uhlice—"




FROM : 5258366452 PHONE NO. : 585 8392515 Jun. 28 2881 11:04AM P&

AGREEMENT FOR TRANSFER OF WATER RIGHTS
AND INFRASTRUCTURE

This Agreement is entered into this 31st day of May, 2001, by and between M.S. Major,
Jr. d/b/a Major Land & Cattle Co. and M. S. Major, Jr., individually ("Major") and the Highland
Meadows Estates Water Cooperative Association ("Cooperative"), (collectively hereinafter the
"Parties").

WHEREAS, Major holds title to certain water rights and associated infrastructure,
including wells, pipelines, storage tank, and chlorinator (collectively hereinafter "infrastructure");
and

WHEREAS, such water rights end infrastructure have been utilized to provide water tos
the residents of Highland Meadows Estates; and

WHEREAS, on April 20, 2000, the Highland Meadows Estates Water Cooperative
Association was formed for purposes of providing water to the residents of Highland Meadows
Estates who became members of the Cooperative; and

WHEREAS, title to the water rights and infrastructure have remained in Major and the
Parties desire to transfer title to certain water rights and infrastructure as specified in this
Agreement for purposes of allowing the Cooperative or its successor organization to provide |
service to its membership and hold title to the water rights and infrastructure.

NOW THEREFORE, the Parties agree as follows:
L Transfer of title.
A. Water Rights.

Major agrees to transfer title the following water rights to the Cooperative: (1) any and all
water rights held by Major under New Mexico State Engineer File No. RG-28740; (2) any and all
water rights held by Major under New Mexico State Engineer File No. RG-67781; (3) any and all
water rights held by Major under New Mexico State Engineer File No. RG-62813; (4) any and all
water rights held by Major under New Mexico State Engineer File No. RG-64055; (5) any and all
water rights held by Major under New Mexico State Engineer File No. RG-69297, Transfer of
the water rights shall be by quitclaim deed to be delivered to the Cooperative within fifteen (15)
days after the execution of this Agreement.

B. Infrastructure.

Major agrees to transfer title to the Cooperative for the following infrastructure: (1)
30,000 gallon storage tank (No. 99) located in Unit 6, Block 17, Lot 15; (2) water chlorinator

LOCATION:506 8382515 RX TIME 06,28 °01 08:48 EXHIBIT
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FROMI : 5@58366452 PHONE NO. : S@5 8392515 Jun. 28 2001 11:@2AM P2

located in Unit 6 Block 18 Lot 11; (3) all existing pipelines currently cxisting in Highland
Meadows Estates and used for purposes of supplying water to the members of the Cooperative;
(4) the wells, casing and other infrastructure currently existing and necessary for the function of
wells RG-28740, RG-67781; RG-62813; RG-64055; and RG-69297. The conveyance of the
infrastructure does not include any conveyance of the fee land underlying the infrastructure.
Transfer of the infrastructure shall be by Bill of Sale and quitclaim deed, such documents to be
delivered to the Cooperative within fifteen (15) days of the execution of this Agreement.

I No representations or warranties with regard to water rights.

Major makes no representations or warranties regarding the amount of water, the
sufficiency of water, the quality of water or the validity of the water rights under applicable law
with regard to any water rights subject to this Agreement.

III. Grant of Easement.

Major agrees to grant the Cooperative easements as necessary for the purposes of
construction, operation, maintenance and repair of the wells, pipelines and water system in
Highland Meadows Estates. The easements shall include the right to maintain the well and water
system and to construct, operate, inspect, maintain and repair the wells and water system. The
easement includes the right to use such vehicles and rigs as are commonly and reasonably used
for the purposes of well drilling, equipping and repair, and of water and power line installation,
repair and replacernent. Such easements shall be more specifically set forth in a Grant of
Basement delivered to the Cooperative within fifteen (15) days of the execution of this
Agreement.

IV.  Filings with the Office of the New Mexico State Engineer.

The Cooperative shall be responsible for any necessary filings with the Office of the New
Mexico State Engineer or other entity required to transfer the water rights to the Cooperative or
to bring the water rights into good standing.

V. Successors and Assigns.

This Agreement shall inure to the benefit of the successors and assigns of either Major or
the Cooperative. The Parties specifically agree that this Agreement shall be assignable and shall
inure to the benefit of the successor entity of the Cooperative, the Highland Meadows Mutual
Domestic Water Consumers Association. Such assignment shall be made in writing by the
Cooperative.

LOCATION:505 8392515 RX TIME 06-28 '01 09:48



FRO!I*I': 5058366452 PHONE NO. @ 585 8392515 Jun. 28 2091 11:92AM P3

VI. Consideration.
A. Priority of Service.

In exchange for the transfer of the water rights set forth in Paragraph I(A) of this
Agreement, and the infrastructure set forth in Paragraph I(B), the Cooperative or its successor
organization, agrees that all lots in the Highland Meadows Estates currently owned by Major
shall be included in the service area of the Cooperative or successor organization and after
service of existing members, shall receive first priority of service upon payment of applicable
fees.

B. Membership Fees Waived as to Lots Owned by Major.

In exchange for the transfer of the water rights set forth in Paragraph I(A) of this
Agreement, and the jnfrastructure set forth in Paragraph I(B), the Cooperative or its successor
organization, agrees that any membership fee applicable to either entity, shall be paid in the
maximum amount of $300.00 as to all lots owned by Major in Highland Meadows Estates or sold
to a third party by Major from May 26, 2001 until December 30, 2001. Additionally, any
membership fee shall be waived as to Unit 6, Block 19, Lots 7 and 8, owned by Gail Major.

C. Cost of Infrastructure.

- In exchange for the transfer of the water rights set forth in Paragraph I(A) of this
Agreement, and the infrastructure set forth in Paragraph I(B), the Cooperative or its successor
organization agrees that the hook-up fee and any associated infrastructure costs shall be capped at
$500.00 for up to 1,000 feet of necessary infrastructure, for all lots owned by Major in Highland
Meadows Estates or sold to a third party by Major from May 26, 2001 until December 30, 2001.
If infrastructure extending greater than 1,000 feet is required, Major or the third party purchaser
shall pay any additional cost above $500.00 for the infrastructure.

D. Livestock Tanks.

Any livestock tanks belonging to Major and existing as part of the water system and ¢
receiving water from the system at the time of the execution of this Agreement, shall remain part
of the system and receive water from the system without cost or fees to Major.:

VII. Entire Agreement.

This Agreement constitutes the entire agreement between the Parties regarding the
transfer of the water rights and infrastructure and may only be amended in writing, duly
executed, by all Parties hereto or their successors in interest. Major makes no representations,
warranties or covenants not included in this Agreement, and the Cooperative or its successor
organization shall not rely on any representations, warranties or covenants not included in this
Agreement,

LOCATION:505 8392615 RX TIME 06-.28 ’01 09:49



FROM : 5SB58366452 PHONE NO. @ 58S 8392515 Jun. 28 2001 11:83AM P4

VIII. Indcmpification and Release.

The Cooperative or iis successor organization agrees to indemnify and hold harmless and
rclease Major or Major Land & Cattle Co. fromiany and all claims arising from the transfer of the
water rights and infrastructure, the grant of access easements pursuant to this Agreement, and the
provision of water service! Such indemnity and release shall include, but not be limited to,
claims by the Cooperative or its successor organization or any members or eligible members of
the Cooperative or successor organization regarding water service, and any liability arising from
the formation of the Highland Mecadows Water Cooperative or its successor organization, the
Highland Meadows Mutual Domestic Water Consumers Association. ‘Such indemnity and
release shall apply to all claims whether arising prior to or after the execution of this Agreement.
To the extent, if at all, that § 56-7-1, NMSA 1978 (as amended) is applicable to this Agreement,
the agreement herein to indemnify sball not extend to liability, claims, damages, losses or
expenses, including attorney fees, arising out of (1) the preparation or approval of maps,
drawings, opinions, reports, surveys, change orders, designs or specifications, by Major or its
agents or employees; or (2) the giving or failure to give directions or instructions by Major, or its
agents or employees, where such giving or failure to give directions or instructions js the primary
cause of bodily injury to persons or damage to property.

IX. Survival of Agreement.

The portions of this Agreement which are not fully performed by delivery of documents
specified shall survive the closing of this transaction and the delivery of conveyancing documents
including, but not limited to, the Cooperative's obligations to provide water service and to
indemnify and release Major.

Afiabel’Trevino

Keldox\clien48600\ 18\W0]68451. WPL
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'Y REPORT
"ORE SIGNING
ANYTHING

This Report is prepared and issued by the Developer of this

subdivision. It is not prepared or issued by the Federal
Government.

PROPEE

Federal law requires that you receive this Report prior to
your asigning a contract or agreement to buy or lease a lot in

this subdivision. However, NO FEDERAL AGENCY HAS JUDGED THE
MERITS OR VALUE, IF ANY, OF THIS PROPERTY.

If you received this Report prior to signing a contract or
agreement, you may cancel your contract or agreement by giving
notice teo the seller any time before midnight of. the seventh day
following the signing of the contract or agreement.

If you did not inspect the lot prior to signing a contract
or agreement, you have six (6) months to inspect the lot. You
may cancel your coptract by giving notice to sgeller any time
within three (3) days after the date of personal inspection.

If you did not vreceive this Report prior to signing a
contract or agreement, you may cancel the contract or agreement
any time within two years from the date of signing.

NAME OF SUBDIVISION Highland Meadows Estates, Unit One,
Unit Two, Unit Three-A, Unit Four,
Unit Five, Unit Six, Unit Seven,
Unit Eight, Unit Nine

NAME OF OWNER Three Bar Land Co., LLC

DATE OF REPORT 12/5) 2000

;:ji:di-fb ?ﬁﬁ 53691574:)
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GENE INFORMATION

This Property Report /covers 394 lots « located in
Valencia County, New Mexico. See pages 22 to 27 for a listing of
these lots. Highland Meadows Estates encompasses 394 lots
approximately 673 acres.. When we refer to "Highland Meadows" or

the "subdivision" we are referring to the entire 394 lot
subdivision.

The lots in this subdivision were originally part of a large
development; developed by Talavera Corporation in the early
1570's. The original development contained 2,490 lots.

The name and address of the owner (the holder of legal and
equitable title) and the owner of this subdivision is:

Three Bar Land Co., LLC
P.O. Box 1299

Los Lunas, New Mexico 87031
(505)836~-6452

The name and address of ‘the person responsible for sales of
this subdivision is:}

M.s. Majoxr, Jr.

Three Bar Land Co., LILC
P.O. Box 1299

Los Lunas, New Mexico 87031
({505)836-6452

Answers to questions and information about this subdivision

may be obtained by telephoning the Owner at the number listed
above, )

bas
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ILS #30510
UTILITIES

Here we will diecuse the availability and cost of basic
utilitiea. The costs which we discuss below are egtimates and
are subject to change from time to time.

WATER

Watey is to be supplied to the individual lot line by
individual wells, or from the Association discussed below. It is
your responsibility to have the line extended to your house or to
have the well drilled.

The range of the total estimated costas of drilling a private
well 18 between $2,000 and $6,000.

There is no assurance a productive well can be installed.
on previously drilled wells the water ie hayd and is usually not
used for drinking.

The purity and chemical content of the water cannot be
determined until) each individual well or mource of water is
completed and tested.

The ownere of the lots have formed the Highland Meadows
BEstates Mutual Domeastic Water Ccnsumers & Sewage Works
Association, a member-owned, member-operated mutual association
formed under the laws of the State of New Mexico. The purpose of
the Association is to provide domestic water service to its
members in the Highland Meadows Estates Subdivision. The
Association has a five-member Board of Directors. The menmbers
will elect new directors after the expiration of the current
directore’ initial terms of service. The Board of Directors will
oversee the operation of the Aspociation. The Asaociation will
be governed according to the Certificate of Association and
Bylaws. The owners have installed all exileting infrastructure.
Any additional infrastructure will be inatalled by the
Cooperative.

The Membership fse is $300, and the member muet pay 51000
for the coat of hook up to the Association’s system for each lot
owned by a member along with a cost per linear foot, to be
determined by the Board of Directors. Additionally, each member
will be charged for servicea from the Association monthly,
including coat of water, which amount shall be determined by the
Board of Directors. The Board of Director's has the right to
adjust that fee as conditieons change.

The Asaociation reserves the right to not grant membership
due to the diatance from existing water lines.
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STATE OF NEW MEXICO )
)S.S.
COUNTY OF VALENCIA )

. (& 77T-UACKNOWLEDGED before me this__/ 8 Y _ day of sune, 2001, by
X iCja_iiMqior‘, M.S. Major, Jr. and Janis Peterson.

o .
N = - .
- . 'o.‘ Tl -

L e Notary Public
T ‘My-commission expires W
STATE OF NEW MEXICO )
. ) S.S.
COUNTY OF Yaubac, )
“

ACKNOWLEDGED before me this 2.8 day of June, 2001, by
AnaBel Trevino.

e Wadboer

-- Ny Notary Public

.oN
~
v ~—t

e M_y commission expires 4{2{_@ 7) 2008
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LOCATION:505 8392515 RX TIME 06-28 01 09:49
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PATRICIA A. MADRID STUART M. BLUESTONE
Attorney General Chief Deputy Attomey General
GLENN R. SMITH
November 16, 2006 Deputy Attorney General

Maicolm S. Major, Jr.
Major Land Company
P.O. Box 1299

Los Lunas, N.M. 87031

Re:  Highland Meadows Estates
Dear Mr. Major:

The New Mexico Attorney General's Office, Consumer Protection Division, has
received a complaint against your firm from the New Mexico Environment
Department. A copy of that complaint, in the form of a letter dated November 16,
2006, is attached.

In New Mexico, false or deceptive advertising is prohibited under both the False
Advertising Act, NMSA 1978, § 57-15-1, et seq., as well as under the Unfair
Trade Practices Act, NMSA 1978, § 57-12-1, et seq.. The False Advertising Act
defines "false advertising” as "advertising, including labeling, which is misleading
in any material respect...." § 57-15-2. The Unfair Trade Practices Act prohibits
unfair or deceptive business practices in the sale of improved real property,
including by failing to disclose material facts when nondisclosure may, tends to or
does mislead or deceive. § 57-12-8(B) and § 57-12-2(D)(14). The Attorney
General has the authority to seek restitution for consumers injured by false or
deceptive advertising, as well as injunctive relief. § 57-12-8(B).

We are in possession of a photograph in which your business advertises
Highland Meadows lots for sale "with water.® The New Mexico Environment
Department complains that you do not disclose that the water is undrinkable and
that it damages water treatment systems. We also understand that you do not
disclose the substandard conditions of the Highlands Meadows Estates system,
despite your having created it and your apparent actual knowledge of its
condition. Any or all of these nondisclosures may constitute false advertising or
unfair or deceptive advertising, depending on all of the facts.

Our normal procedure is to inform a business that a complaint has been filed

against it, then allow a response period of ten days. You are requested to
provide a written answer to the Department's complaint, including providing

PO Drawer 1508 Santa Fe, New Mexico 87504 505/ 827-6060 Fax 505/ 827-6685

EXHIBIT
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whatever documents you believe may be useful to the Consumer Protection
Division in determining whether a violation of either of the referenced statutes
has occurred. We specifically request that you provide us with copies of all
printed or electronic advertisements, regardless of form (including brochures and
web pages), that you have created or use in your business. Please also provide
us with copies of any and all disclosure statements related to the Highlands
Meadows lots that you may have used at any time in the last ten years.

Following your response, or if you fail to respond, this Division will take whatever
action it may deem appropriate under the circumstances, including, but not
limited to, enforcement.

You or your attorney are welcome to contact me at your convenience within the
ten day response period. We will expect to hear from you on or before
November 30, 2008.

Thank you.
Sincerely,

[t ;4.7‘54@

William S. Keller
Assistant Attorney General
505-827-6360

cc:  New Mexico Environment Department,
Carol Parker, Esq.

Joel Cruz-Esparza, Esq.
Director, Consumer Protection Division
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State of New Mexico
ENVIRONMENT DEPARTMENT
Office of General Counsel
Harold Runnels Building
1190 St. Francis Drive, P.O. Box 26110
Santa Fe, New Mexico 87502-6110
Yelephone (505) 827-2855
RON CURRY
SECRETARY
DERRITH WATCHMAN-MOORE
DEPUTY SECRETARY
November 16, 2006 TRACY HUGHES
GENERAL COUNSEL

Mr. William Keller, Assistant Attorney General
Consumer Protection Division

NM Attoney General's Office

P.O. Drawer 1508

Santa Fe, NM 87504-1508

Re: Highland Meadows Consumer Protection Referral
Dear Mr. Keller:

I am writing on behalf of the Drinking Water Bureau of the Environment Department (Department)
to ask your help with a potential consumer protection issue. The Department has an enforcement
case against a small mutual domestic water system in Valencia County known as Highland
Meadows. The system has numerous drinking water violations and the Department has ordered
the system to suspend additional connections until certain legal requirements are satisfled. The
consumer protection aspect of the case is that lJand sales are allegedly occurring without proper
disclosure.

Mr. Buddy Major (aka Malcolm S. Major, Jr.), owns hundreds of lots that were subdivided in 1971,
Mr. Major advertises those lots as being “with water.” See attached photo of sign. He allegedly
does not tell people that the water is undrinkable, As a result, pecple buy and move in only to
find out too late about the poor water quality; The water Is "undrinkable” due to very high levels of
sulfate, dissolved solids and hardness, not due to bacteriological contamination. As a matter of
law, the Environment Department's drinking water requirements do not address palatability. The
physical “system” that Mr. Major created does not comply with the Safe Drinking Water Act
requirements,

Everyone | have talked to in Highland Meadows has a water story—corroding pipes and water that
smells horrible and clogs the best systems that Culligan offers. People have tried various
treatment systems but ultimately have had to resort to hauling water after the treatment systems
failed. If you ask, people say they don't think anyone actually "drinks" the water; it's that bad.,
Numerous residents have stated that they were not told of the water quality problems before they
bought their property; they just assumed the water would be drinkable. Even though people don't
“drink" the water, the system Is considered a drinking water system because it is piped into
homes for domestic use. Thus, the Highland Meadows water system has the expense of
complying with the drinking water rules despite the fact that people can't drink the water,

Mr. Major is very dissatisfied with the suspenslon of additional connections. He told me that he
"has to" continue to sell jots. | have explained to Mr. Major that the Department has no Interest in
permanently preventing additional service connections, but the system needs some time to bring
itself into compliance with legal requirements to protect public health and safety, Mr. Major has
stated that if he cannot cohnect people to the Highland Meadows system he will just create a new
system. Oddly enough, he told me three times in that conversation, "Everyone out here knows
the water Is not drinkable." If that's the case, he ought to put that on his sign and tell people that
before they buy property.
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In the Department's view, Mr. Major's sign constitutes false or misleading advertising or an unfalr
trade practice. He's selling "lots," suggesting a small parcel, not large tracts of land for ranching
or farming. These lots come with both water and electricity, again suggesting residential use, His
Sign even states that he provides "land home packages” removing any doubt that the “water”
advertised on the sign is intended for residential use. | doubt most reasonable people would
expect undrinkable water for residential use. Selling residential lots "with water" but falling to
disclose that the water is undrinkable would therefore be misleading and violate consumer
protection laws.

There also appear to be violations of other state laws at Highland Meadows. Based on our most
recent information, Mr. Major was seliing lots with well share agreements at least as early as
1998 although it appears that those wells may never have been authorized by the State
Engineer's Office.

On April 20, 2000, Mr. Major created a Water Cooperative, stating in the Incorporation papers that
It was to provide water for “domestic purposes.” Mr. Major then transferred his “system,” i.e., the
wells that had been used for well shares and associated piping and a storage tank to the
Cooperative. Mr. Major allagedly committed to paying all of the legal expenses for getting the
wells properly permitted at the State Engineer but that apparently was never dona. None of the
welis were metered as is generally required for well share agresments,

The Cooperative’s bylaws limited membership to those parsons who “are in need of water for
domestic or commercial purposes® in the Highland Meadows area. Board Members were limited
to those who were members of the Cooperative, While the incorporators apparently owned
property In the vicinity of Highland Meadows, none of the persons who formed the Cooperative
appear to have ever received water from Mr. Major's "system;” this calls into question whether
they had any need of water and therefore whether they could have lawfully been members or
Board Members of the Cooperative,

Mr. Major's system violated a long list of drinking water requirements, e.g., some of the pipes
were not buried, the wells had no sanitary seals, and the tank had no screens to keep out vermin.
Mr. Major never sought the Department's prior approval for constructing a water system which
was required under the regulations in effect at that time. Had Mr. Maijor done so, the Department
would have required that the infrastructure mest drinking water standards. Instead, the ‘system”
Mr. Major created constitutes a public nuisance.

The Cooperative of which Mr. Major was President, then transferred the “system” to the residents,
organized as a Sanitary Projects Act Association. None of the incorporators and Board Members
of the Cooperative joined the Sanitary Projects Act Association. This again suggests that those
Board Members never had any need for water in the first instance and could not properly have
formed the Cooperative.,

As a result of these numerous lllegalities, the rasidents are saddled with the responsibility for
operating a substandard public water system that serves undrinkable water from illegal wells,
This situation has the potential to create a virtual colonia thirty-five miles outside of Albuquerque
and decelve unknowing consumers.

There are, at present, 28 service connections but if Mr. Major persists in his misleading sales
practices, the problem will grow since he has hundreds of lots to sell. The Department is
presently compiling a detailed estimate of how much it will cost to bring the “system" into
compliance with regulatory standards and make the water drinkable; it will probably be $750,000

® Page 2
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for the persons presently served by the system and if the system is to serve its proposed service
area, the Department estimates that the required infrastructure will cost millions of dollars.

The Department respectfully requests that the Attomey General investigate Mr. Major's sales practices
to determine whether consumers are recelving proper disclosure about the condition of the water and
the water system in the Highland Meadows area. The Department is also planning legal action against
Mr. Major.

Thank you for your assistance. Please do not hesitate to call me if you have any questions.

Sincerely,

Carol M. Parker

Assistant General Counsel
505-827-6891
Carol.parker@state.nm.us
Enclosure

® Page3
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EXHIBIT ORTRATY
REALTOR E

REALTORS® ASSOCIATION OF NEW MEXICO
REAL ESTATE CONTRACT

WARNING: THIS IS NOT A PURCHASE AGREEMENT. This Real Estate Contract (this "Contract") has the
effect of actually transferring equitable title to real estate.

This form does not contain disclosures required by Federal Reserve Regulation Z and Consumer Protection Act "Truth in
Lending." Use this form only in conjunction with another instrument incorporating the required disclosures or for
transactions exempt from the Act.

THIS CONTRACT IS MADE on April 12 ,__ 2007 (the "Effective Date"), by
Three Bar Land Company, LLC. ("Seller")

whose address is P.O. BOX 1299, Los Lunas, New Mexico 87031

and__ Ofelio Gallardo-Gonzalez and Nadia Gufierrez-Najera ("Buyer")

whose addressis HC 77, BOX 20, Laguna, New Mexico 87026

who is purchasing as: [] TENANTS IN COMMON [ JOINT TENANTS [ JOTHER
Seller and Buyer agree:

1. SALE: Seller sells to Buyer the following described real estate (the "Property™):

Highlond BAvd. Laguna
Address City
Highland Meadows Estates, Unit 1, 51/2 of Lot 33
Legal Description ’ .
or see metes and bounds description attached as Exhibit___Nn/a Valencia County, New Mexico.

Subject to reservations, restrictions, covenants, easements of record, taxes and assessments and the "Prior Obligations" (the
"Permitted Exceptions").

2. PRICE AND PAYMENT.

A.BUYER WILL PAY:

CONTRACT SALE PRICE (Total of Down Payment, Assumed Prior Obligations ~ $22,000.00
and Balance Due Seller)

(Twenty-Two Thousand Dollars & no/100's Dollars)
(1) DOWN PAYMENT $ 5,000.00

(Five Thousand Dollars & no/100's Dollars)
(2) ASSUMED PRIOR OBLIGATIONS $ 0

(n/a Dollars)
(3) BALANCE DUE SELLER (including wrapped Prior Obligations) $17,000.00

(Seventeen Thousand Dollars & no/100's Dollars)

REALTORS® Association of New Mexico (RANM) makes no warranty of the legal effectiveness or validity of this form and disclaims any liability for damages
resulting from its use. By use of this form the parties agree to the limitations set forth in this paragraph. The partics hereby release RANM, the real estate brokers, their
agents and employees from any liability arising out of the use of this form. You should consult your attomey with regards to the effectiveness, validity, or consequences
of any usc of this form. The use of this form is not intended to identify the user as a REALTOR®. REALTOR® is a registered collective membership mark which
may be used only by real estate licensees who are members of the National Association of REALTORS® and who subscribe to the Association's strict Code of Ethics.
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REALTORS® ASSOCIATION OF NEW MEXICO
REAL ESTATE CONTRACT

PAYABLE AS FOLLOWS:
$17,000.00 to be amortized over 7 Years at an 8% Interest Rate for a monthly payment amount of $244].-9§

Property Taxes are: $.36. 69 per year, the monthly pro-rated amount is $ 3. 0¢ this amount is to be
escrowed each month to pay the property taxes to Valencia County Treasurer’s office.

The Total Monthly Payment is: $ 268. %4 with the first payment due on: “THE |&H of MAY
zoo]. |
‘ . . - — » — E@.
DiSCLOSURE UAS TSSUED TO THE BUYER , )
* %fm JOUST CONTACT THE FHIGHLAND MEADOUS WATER Co-0f fDR WATER SERV/CE,,
If not sooner paid pursuant to the terms of this Contract, the entire Balance Due Seller shall be due and payable 30 years
from the date of the first payment, ¢ e : p .
# SEUEL /S MNOT 6 UARBNTEENG R -17”)02-'///\'& THAT HE CAN PROVIDE (WNTER SERVICE,
B. INTEREST ON BALANCE DUE SELLER. Except as sgeciﬁcally stated to the contrary in Paragraph 2A, the
Balance Due Seller will bear interest at the rate of % per year (the "Interest Rate") from the Effective

Date, and the payments will be paid to Escrow Agent (named below) and continue until the entire Balance Due Seller plus
any accrued interest due to Seller is fully paid.

C. LATE CHARGES AND COLLECTION COSTS. Buyer will pay all late charges and all collection costs incurred

on all Prior Obligations paid directly by Buyer or through Escrow Agent. A late charge of § 75.00 will be due
and payable by Buyer on any payment that is over 15 days overdue. Late charges will be paid to Seller as
additional interest.

D. APPLICATION OF PAYMENTS ON BALANCE DUE SELLER.
(1) Initial only one of the following two paragraphs.

PERIODIC INTEREST. Payments received by Escrow Agent, excepting prepayments, will be applied to regularly
scheduled installments in the order in which payments are due and will be credited as though the payments had
been made on their respective due dates, first to interest and then to the Balance Due Seller.

DAILY INTEREST. Payments will be applied as of the date of receipt by Escrow Agent, first to accrued interest
then to the Balance Due Seller.

1B

(2) All payments will be assumed to be regular payments, and not prepayments, unless otherwise specified by Buyer in
writing at the time of delivering the payments to Escrow Agent. Buyer may prepay all or any part of the Balance Due Seller.
Any prepayment will be credited first to accrued interest, then to the Balance Due Seller, and then to Prior Obligations
assumed by Buyer. Notwithstanding any prepayments, Buyer will make the next regularly scheduled payments.

3. PRIOR OBLIGATIONS.

A. Each of the following Prior Obligations is currently outstanding on the Property:

Type of Lien or Obligation Holder Loan Number Recording Data
! _Moprence AG-NewMeyieo . Fos PCA
2
3
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REAL RS® ASSOCIATION OF NEW N[£ 4CO
REAL ESTATE CONTRACT

B. IF ANY PRIOR OBLIGATIONS ARE CURRENTLY OUTSTANDING ON THE PROPERTY, INITIAL ANY
OF THE FOLLOWING PARAGRAPHS WHICH APPLY. ONLY THE INITIALED PARAGRAPHS WILL

APPLY. Seller and Buyer appoint Escrow Agent as their Attorney-in-Fact for the limited purpose of obtaining account
information as needed from the holders of the Prior Obligations.

(1) ASSUMED PRIOR OBLIGATIONS.
(a) PAID THROUGH ESCROW. Buyer assumes and agrees to pay and perform the Prior Obligations in
accordance with their terms. Buyer will make the required payments on the Prior Obligations, together with the
required payments on this Contract, to Escrow Agent, which will remit the payments to the proper payee. Buyer will
advise Escrow Agent of any change in the amount of the payment due on any Prior Obligations. When the Balance
Due Seller is fully paid, this Escrow will terminate and Buyer will make the required payments on the Prior
Obligations directly to the proper payee. This Paragraph applies to the following Prior Obligations:

(b) PAID DIRECTLY BY BUYER. Buyer assumes and agrees to pay and perform the Prior Obligations in

accordance with their terms. Buyer will make the required payments on the Prior Obligations directly to the proper

payee. If Buyer fails to pay the required payments before they become delinquent, Seller may pay the payment.

Payment by Seller will not be deemed a waiver of Buyer's default, and the amount paid by Seller will be
immediately due and payable to Seller and will bear interest from date of payment by Seller until paid at the highest
Interest Rate provided in Paragraph 2B. This Paragraph applies to the following Prior Obligations:

(2) WRAPPED PRIOR OBLIGATIONS.

C@ X  (a) PAID THROUGH ESCROW. Buyer does not assume and does not agree to pay the Prior Obligations. All
required payments due on the Prior Obligations will be remitted by Escrow Agent to the proper payee out of the
payments on the Balance Due Seller. If Buyer fails to pay the required payments before they become delinquent,
Seller may pay the payment. Payment by Seller will not be deemed a waiver of Buyer's default, and the amount paid
by Seller will be immediately due and payable to Seller and will bear interest from the date of payment by Seller
until paid at the highest Interest Rate provided in Paragraph 2B. Upon payment of the Balance Due Seller, Seller will
obtain a release of the Property from the lien of the wrapped Prior Obligations. This Paragraph applies to the
following Prior Obligations: A G- NEW M EX WCD 3 FQS; PCA

(b) PATD DIRECTLY BY SELLER. Buyer does not assume and does not agree to pay the Prior Obligations.
Seller will be responsible for all payments required under the Prior Obligations and will keep the Prior Obligations
in good standing. Upon payment of the Balance Due Seller, Seller will obtain a release of the Property from the lien
of the wrapped Prior Obligations. This Paragraph applies to the following Prior Obligations:

4. BUYER TO MAINTAIN PROPERTY, PAY INSURANCE, TAXES AND PAVING LIENS; AND SELLER'S
RIGHTS.

A. MAINTENANCE. Buyer will maintain the Property in as good condition as on the Effective Date, excepting normal

wear and tear. Buyer will obey all applicable laws governing the use of the Property, including but not limited to
environmental laws.

B. INSURANCE. Buyer will keep the insurable improvements upon the Property insured against the hazards covered by

fire and extended coverage and public liability insurance, with an insurance company satisfactory to Seller in the amount
of:

(1) not less than the greater of the replacement cost of the improvements or the Balance Due Seller, for the benefit of Buyer
and Seller as their interests may appear, as to fire and extended coverage; and

(2) not less than $ n/a to vacant land as to liability with Seller as additional named insured, and Buyer will
furnish a copy of the insurance policy or certificate of the insurance policy to Seller annually before expiration of existing

insurance stating that coverage will not be canceled or diminished without a minimum of 15 days prior written notice to
Seller.
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REAL _RS® ASSOCIATION OF NEW MLE.A{CO
REAL ESTATE CONTRACT

13. OTHER.

CAUTION: PLEASE READ THIS ENTIRE CONTRACT BEFORE SIGNING. IF YOU DO NOT
UNDERSTAND THIS cow PLEASE CONSULT YOUR ATTORNEY.

4 ~/2-2007 T.//; '370m

éller 15, 1B Y] &yer, TR,

Seller 4 Date Time
Buyer OFe€lic * GALLARDO —~ GONZALE - Date Time
Buyer NADIA - GUTIERREZ ~ NAJTERA Date Time

ACKNOWLEDGEMENT FOR NATURAL PERSONS

STATE OF NEW MEXICO )
COUNTY OF - )
This instrument was acknowledged before me on ,_ 2007 by
Ofelio Gallardo-Gonzalez and Nadia Gutierrez-Najera
My commission expires:
NOTARY PUBLIC
STATE OF NEW MEXICO )
COUNTY OF__ Valencia )
This instrament was acknowledged before me on ,__ 2007 by
M.S. "Buddy" Major, Jr.
My commission expires:
NOTARY PUBLIC
ACKNOWLEDGEMENT FOR ENTITIES
STATE OF NEW MEXICO )
COUNTY OF )
This instrument was acknowledged before me on > by
of
a
My commission expires:
NOTARY PUBLIC
STATE OF NEW MEXICO )
COUNTY OF )
This instrument was acknowledged before me on ) by
of
a
My commission expires:
NOTARY PUBLIC
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